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RUTHANNE M LLER, Chairperson
NIl CK ALBERTI, Menber

HERVAN JONES, Menber
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P-ROGCE-EDI-NGS
(9:55 a.m)

CHAIR M LLER: Ckay, good norning,
everyone. | want to welconme you to the
District of Colunbia' s Al coholic Beverage
Control Board. Today is Novenber 13, 2014.
My nane's Ruthanne MIller. |1'mthe
chairperson. And to ny far right is M. N ck
Al berti. And to ny imediate right is M.
Hect or Rodri guez.

MEMBER RODRI GUEZ: Good nor ni ng.

CHAIR MLLER: To ny inmediate |eft
is M. Mke Silverstein. Next to M.
Silverstein is M. Janes Short. And next M.
Short is M. Herman Jones. And we have siXx
menbers in attendance this norning, and three
menbers constitutes a quorum

So we're here today for a public
heari ng on two rul enaki ngs, admnistrative and
procedural rul emaki ngs and techni cal anendnent
rul emaki ng. Pl ease be aware the proceedi ngs

will be recorded by a court reporter. And
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we're going to be calling you up in panels as
this is a rul emaki ng proceedi ng.

W are here pursuant to DC O fici al
Code 25-211(b) to conduct a public hearing and
take coment on the two proposed rul emaki ngs
t hat nmake several amendments to Title 23 of
the District of Colunbia' s municipal
regul ati ons.

The admi ni strative and procedur al
rul emaki ng reorgani zes Chapter 16 to bring
clarity to the different types of hearings and
the procedures related to those heari ngs.

Addi tionally, the rul emaki ng adds two new
sections to address party standing and party
di sm ssal as they relate to protest

proceedi ngs.

The second proposed rul emaki ng, the
techni cal anendnent rul emaki ng makes sever al
changes to a nunber of chapters within Title
23 to conformto those corollary changes
contained in the Omi bus Al coholic Beverage

Regul ati on Energency Amendnent Act of 2014.
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Addi tionally, this rul emaki ng nakes
ot her admi nistrative changes not related to
the act. | will begin this hearing by calling
on those witnesses who notified the Agency in
advance regarding their desire to address the
Boar d.

Each witness will be granted five
m nutes to speak. The Board will then obtain
comments fromother interested parties who did
not register in advance but who wi sh to be
heard. |If there's additional tine at the
heari ng the Board may consi der granting nore
time to individuals who have additiona
t esti nony.

| f you have prepared witten
remar ks pl ease hand themto Ms. Danetta
Wal ker, and she'll ensure they are properly
filed. After the Board convenes this hearing
today the record will remain open for
interested parties to submt additiona
comrent s.

kay, so I'mgoing to call up Panel

Neal R. Gross and Co., Inc.
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1, and that
Kni ght, Paul
R sa Hirao,

Al cohol Whol

nmuch.

to that one,

adver sari al

| was goi ng

(202) 234-4433

i's Rod Whodson with Holl and &
Pascal with Pascal & Wiss, P.C
D. C. Association of Beverage

esal ers, and Andrew Kl i ne.

MALE PARTI Cl PANT: W night need a

bi gger table.

CHAIR MLLER. Onh, you can spread to

MALE PARTI Cl PANT: Thank you so

CHAIR M LLER You can spread out,

t hose of you al

MALE PARTI Cl PANT: You're not used
are you?
CHAIR M LLER: No adversaries today.

MALE PARTI Cl PANT: | hope it doesn't

make you feel unconfortable.

MALE PARTI Cl PANT: |'ve been
ny whol e career, so.
CHAIR M LLER kay, we don't we

to say, why don't we start on our

Neal R. Gross and Co., Inc.
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far right with M. Kline if you're ready. |If
you're not ready we can start with - or when
you' re ready.

MR KLINE: | am

CHAIR M LLER: Ckay.

MEMBER JONES: |'msorry, | just
wanted to make sure - is there any rules, any

time limts, anything that you want to share

wi th then?
CHAIR MLLER: | think you m ssed
it.
MEMBER JONES: | missed it? Ckay.
CHAIR MLLER W did say five
m nut es.

MEMBER JONES: Got it.

CHAIR M LLER | don't seemto - |
don't have that clock right now here with,
t hat shows the five mnutes but -

MEMBER JONES: | have -

CHAIR M LLER You're going to be
keepi ng track?

MEMBER JONES: Yes.

Neal R. Gross and Co., Inc.
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CHAIR M LLER Ckay.

MEMBER JONES: I1t'lIl - alarmw ||
sound when your five mnutes are up. Don't
| eave the room just -

CHAIR M LLER And | think what our
procedure will be would be for each of the
Wi tnesses to present their testinony and then
the Board will engage in asking you questions.
Ckay. Are you ready?

MR. KLI NE: Good norni ng,
Chai rperson and all the nenbers of the Board.
As you know, |I'm Andrew Kline. |'mhere on
behal f of Restaurant Association Metropolitan
Washi ngton, RAMW RAMN represents over 800
restaurants and restaurant service providers
in the DDC. Metropolitan area, including over
500 restaurants in the District of Colunbia.

Al nost all of our nenbers are
| i censed by you for the sale and service of
al cohol for on-prem ses consunption. These
range fromtraditional white tabl ecloth

restaurants to nore casual eateries including
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the trend towards fast-casual eateries that
are obtaining al coholic beverage |icenses.

Al'l of these establishnments that
are menbers of our association have in comon
a desire to serve and sell al cohol
responsi bly, in accordance with your rule and
regul ati ons. W appl aud you for bringing
forward the rul emaki ng and we generally
support it. W have a few comments and a few
concerns which I wll discuss.

Probably one of our biggest
concerns is the provision concerning cease and
desi st orders. There is an anendnent to
Section 8 which provides seven circunstances
when the Board m ght issue cease and desi st
orders. W're not sure why this is necessary
or why it came about. But | think it mght be
hel pful to relate to the Board circunstances
that we had with anot her agency, and that's
t he Departnment of Health.

For years, the Departnent of Health

woul d cl ose or interrupt service of an

Neal R. Gross and Co., Inc.
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establishment that had an expired business

i cense. Now to soneone not involved in the
busi ness community and not under st andi ng
sonmetinmes how difficult it can be to deal wth
governnent, that nmay seem well, you know,
what's the big deal, you have to have a
current business |icense.

But we found there were
circunstances where there were m stakes. W
had one nenber who sent off their renewal only
to have it returned seven nonths later with an
addi ti onal requirenent, and then conplied with
that requirenment and sent it off, didn't get
their license and the Departnent of Health
t hen cl osed them

VWhat we were finally able to
convince the Departnment of Health was unless
there's some i mm nent danger to the public,
conpliance with regul atory requirenents that
are nore administrative in nature shoul d not
|l ead to a cease and desist. There should be

appropriate penalties, obviously. |If one

Neal R. Gross and Co., Inc.
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doesn't pay their fees on tine late fees are
certainly appropriate. And ultimately, if
soneone doesn't do what they're supposed to
do, then the Board has the ability to revoke
the license.

But we're very concerned about
situation where they may be a knee-jerk cease
and desist. M office deals with a nunber of
| i censees, as you know, and a nunber of
businesses in the District. And it's not very
difficult to find that your appropriation is
not in good standing for one reason or
anot her.

DCRA doesn't send notices to all of
t he businesses that are required to file the
two-year reports. Now that's no excuse.
You're still required to file the two-year
report. But with all of the requirenents and
all of the things that we must do in running
a business, we're concerned that we not just
| ssue cease and desist orders in a situation

where there's no i nm nent danger to the
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publi c.

On your -- there were perm ssions
concerni ng service of papers in contested
proceedi ngs. W just have a couple comrents
on that. W agree that email service is
appropriate. W think it's the nost efficient
way to go. But if one conmpares it with the
ot her nethods of service that are listed in
the regulations it doesn't rise to the sane
l evel. So we think there should be sone
precautions and sone safeguards in place.

W think the best way to do this is
when a party appears for the first tine they
fill out an entry of appearance form they
consent to service by electronic mail and that
there by a common nail box from which
communi cations fromthe adjudications section
woul d cone.

Ri ght now - | know, because |
appear before you - if | get sonething from
Janea Rai nes or Jonathan Burman or Martha

Jenkins or others within your agency | know
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that nmy office needs to pay attention to that.
Qur licensees and those in community
associ ati ons and ANCs, when you have a variety
of different names fromwhich emails are
comng it can be a challenge, and it can be
conf usi ng.

So we woul d suggest that you set up
sonet hi ng |i ke ABRAadj udi cati ons@lc. gov or
sonething like that so that people are on
notice when they cone in and they say, oh,
you're going to serve nme by electronic mail.
They know from what address to expect that
communi cation. W just think that makes good
common sense to make sure that everyone is
clear fromwhomthey will be receiving these
| mportant conmuni cati ons.

We al so recommend that the initial
formal pleading such as notices to show cause
be served in the traditional manner, either by
hand or by certified nmail/return recei pt
request ed.

Qur concern is that ABRA staff or

Neal R. Gross and Co., Inc.
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others mght go to a Wb site, pull an address
and serve it to that enmail address and it may
not be one that's tended. It may be for
reservations, it may be for some other
function. So we just want to be clear at the
start of the process that there's appropriate
noti ce.

Lastly, | know I'mout time, just
briefly, we're concerned about the provision
t hat deens an applicati on abandoned or
wi t hdrawn i f docunentation is not supplied
within 45 days. Sonetines we don't get back
it for 30 days into the process. So we think
if they're going to be tinmeframes and there
are going to be strict tinmefranmes that there
need to be tinmeframes for the Agency as well
as for the applicants.

W have asked the Agency
repeatedly, is there a date by which we should
expect placards and notices in the DC Register
fromthe date that we file our application

And we' ve never gotten a pronise as to what

Neal R. Gross and Co., Inc.
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that date is. So we think if there are going
to be tinmefranes, instead of putting only the
burden on the applicants, there should be sone
timeframe work for the Agency and the
applicants that all works together.

Thank you. That's all the comments
| have at this tine. | did submt witten
testi nony that nmay have sone ot her points.

CHAIR M LLER: Ckay.

MR, KLINE: |I'm avail able for any
guestions if you I|ike.

CHAIR MLLER. Great. Thank you
very much. Ckay, we'll get back to you with
guestions. M. Wodson.

MR, WOODSON: Yes, good norni ng,
Chairman M1l er and nenbers of the Board. M
nane i s Robert Wodson, and |I'ma partner at
Hol | and & Kni ght, co-chair D.C. Practice
group. |'ve had the pleasure and honor of
serving as a nenber of this board as chair for
about four years, sone years ago.

But | appear before you today,

Neal R. Gross and Co., Inc.
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really, to talk about one thing particularly.
|"ve submtted witten testinony that | think
explains in detail what nmy renmarks are about.
But in sum it's about how to handl e renewal
process. |'ve appeared before the Board on
several occasions in the |ast couple of

nont hs.

When how to handl e evidentiary
subm ssions in renewal has been, at |least in
ny view, sonmething of a issue. And | thought
| would revisit that with you today. The
problemthat | saw is how to harnonize the
rel ati onshi p between Provisions 311, 313 and
315 of the code. Those are the provisions
that deal wi th appropriateness and how to
present evidentiary - how to nove evidentiary
subm ssions in support of whatever the
proposition is.

And the challenge, to nme, is that
in the initial issuance of a license the
appropri ateness anal ysis begins, ad initium

begins with a clean slate. And the Board
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makes a deci si on regardi ng whet her the
i ssuance of the license is in conformance with
t he statute.

When t hat happens the Board has
made a deci sion on the appropriateness of the
i cense under 311. The issue becones what is
the nature of the evidentiary subm ssion
needed on a renewal. The provision of 313
specifically calls for the Board to | ook at
addi tional considerations for renewal s under
315. And the reason that was put in there is
because the issuance of a renewal calls into
guestion a retrospective review of the conduct
of the licensee since it was actually issued.

The investigative report becones a
crucial piece of the Board's analysis. And in
initial issuance of a license the
I nvestigative report give the Board a
perspective on what the environnent is |ike,
the nature of the businesses to be and whet her
in their viewthe |icense can exist in that

space.

Neal R. Gross and Co., Inc.
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It's the Board's decision on
whether it's an appropriate action. But the
i nvestigative report is nore of a survey of
the environnment in the renewal. The
i nvestigative report does sonething else. It
does that but it also give the Board a review
and anal ysis of the operational conduct of the
busi ness - what has been the nature of the
busi ness's violations, if any, what have been
t he operational features of the Board with
periodic regulatory conpliances and so on.

That's a nmuch nore - that is a
very val uabl e tool when the Board considers
whet her the renewal of a license conforns with
the statute. | would say that that
i nvestigative report could be, and often is,
a crucial feature for the Board' s revi ew of
the evidentiary subm ssions in a protest
pr oceedi ng.

| took note that in the rules you
have now called for the investigative reports

to be matters of evidence irrespective of
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whet her a party actually noves the report into
evidence. In a renewal proceeding | would
offer that that was a very good thing to do.

The investigative report really is
not a report fromthe parties. It is a
function of the staff and the Board itself,
and that should always be a part of the
evi dentiary record.

That said, what is the nature of
the evidentiary subm ssions by the parties in
renewal s? Because the renewal, the central
guestion in the renewal is what has happened
fromthe tinme the |icense was issued to the
time of this request for renewal ? Wat has
changed?

You' ve al ready nade a deci sion that
t he exi stence of the license in that |ocation,
engagi ng in that kind of business, is
appropriate under 313. Querying, is there
sonet hi ng that has happened in the interim
period that make, that calls into question

that original doubt?

Neal R. Gross and Co., Inc.
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And so the use of the investigative
report and the nature of what the protest is
becomes nore inportant. But for - now |
woul d al so note that both 311 and 315 have a
presunption of correctness, absent there being
a protest.

The presunption of correctness in
311 is qualitatively different because there
the Board already has its investigative report
whi ch descri bes the environment and whet her,
as | said previously, whether the existence of
the license in this place is appropriate.

In 315, though, the presunption is,
there's a simlar presunption but the
presunption has a different flavor. The
presunption there is that, unless sonething
has happened in the interim the |icense
shoul d continue in existence. Thus, what
shoul d the Board be | ooking to consider? What
shoul d the Board be | ooking to deterni ne?

The determ nation that's of

i mportance is what the objection is. So the

Neal R. Gross and Co., Inc.
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objection fromthe protestants becone the
starting point for the proceeding. The

i nvestigative report is always heard first.
The parties then have an opportunity to cone
forward with evidence.

If, in a renewal protest, the
appl i cant chooses not to cone forward
initially in the proceeding that is not a
wai ver. That is not in dimnution of their
ulti mate burden of proof. Because the
ultimate burden of proof is to be taken from
the record as a whole, not on who the
proponent of the particular fact is.

So, that said, | would say, and
offer to the Board, that in protest
proceedings it is clearly allowable for the
protestant to open the proceedi ng because t hat
narrows the subject of the discussion. That's
t he reason we have protest information forns,
is to tell us what the argunent is about and
then for the Board to be able to structure its

evidentiary record to answer those questions.
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Requiring essentially a rerun of a
311 proceeding in a 315 renewal strikes nme as
bei ng wasteful of the Board' s resources and
time. That's the essence of ny remarks to you
today. |1'd be happy to discuss that in
greater detail as the Board may w sh.

| woul d al so nake one ot her
recomrendation and that is the Board's
deci sion to have investigative reports becone
part of the record in the proceedings,

i rrespective of whether the nove by a party is
a good thing.

In renewal s, particularly, | would
request that investigative reports be nade
avai l abl e at | east ten days before the protest
information formis required. Because the
i nvestigative report often changes the nature
of the evidentiary subm ssion desired to be
made by the parties and, indeed, can be
di spositive in any nunber of cases.

So I think that allow ng the

i nvestigative report to be available to the
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protestants or protest parties in advance,
particularly on renewal s, would be very
hel pful . Thank you, Madane Chair.

CHAIR M LLER. Thank you, yes, and
we'll be back to you in a nonent. Ckay, M.
Pascal .

MR. PASCAL: Good nor ni ng.

CHAIR M LLER: Good nor ni ng.

MR, PASCAL: |'mhere today to
represent the District of Colunbia Association
of Beverage Al cohol Sellers. Risa Hirao, ny
associate, actually will not be testifying,
but she's here to assist nme if there's any
guesti ons.

As you know, the whol esalers are
dedicated to a safe environnent for the sale
and consunption of alcohol. And we're always
pl eased to see that the Board is interested in
updating their regul ations.

We have concerns - first of all,
| incorporate in ny remarks everything that

M. Kline and M. Wodson sai d because they
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are issues also that | strongly believe in.

In the proposal, 23 DCVR 213.1
Exenption for Licensing Requirenents you' ve
created an exenption now for either host zone
prem ses or the operator of the prem ses. |
suspect what we think the word host and
operator are sort of anbi guous.

CHAIR M LLER  What --

MR. PASCAL: And | guess our concern
as a wholesaler is who can we sell to? Are we
creating a new category that we can sell to
t hese persons or not? Certainly, we're
allowed to sell to consuners white w nes and
beer. As a general rule, we don't aimto sel
to the consuners because we're in the
whol esal e trade. So this gives us sone pause
as to where the products would cone from and
the ability to trace the product.

CHAIR MLLER. I'msorry, could you
repeat the provision you' re referring to?

MR PASCAL: 23 DCMR 213. 1.

CHAIR M LLER: Thank you.

Neal R. Gross and Co., Inc.
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MR. PASCAL: The category says,
Exenption for Licensing Requirenent.

CHAIR M LLER.  Ckay.

MR PASCAL: In ternms of the
ti meframes, we've nade sone proposals that the
protest my be or your application nmay be
desist in 45 days or 15 days. Bear in mnd
that the applicants have, many tinmes, made
significant financial commtnments. Many tines
they come in and try to do things very early
because they know they're going to have
protests or what have you. They want to get
the |icense application in.

And we feel that the tinmefranes
that you' ve set are really unreasonabl e,
especially if you're dealing wth anything
that deals with |licensing or some other issues
where you' re dependent on anot her agency. And
this will come up later in another discussion.

Under Bottle Service, Chapter 7,
that's 23 DCMR 7 21.1, this provision actually

canme about because of comments that | brought

Neal R. Gross and Co., Inc.
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to the Board's attention. You have sone
products |ike Gey Goose, which is a very
expensi ve product, and sone, especially the
cl ubs and sonme of the other issues, bring out
a bottle that's already uncapped and we
bel i eve that there was gray market product in
t hose bottles, or it's not really G ey Goose
in there.

So the provision here is that it
has to be capped when brought to the table,
whi ch is what nbost wi nes are anyway when
t hey' re bought and opened at the table.
However, we think it needs to broadened.

You |list as restaurants, taverns,
ni ght cl ubs, hotel or nmulti-purpose facility
but you fail to cove caterers and common
carrier licenses. And caterers have the same
i ssue, so we think you just need to expand the
coverage to those additional parts of the
| i cense.

Now on the terns of the cease and

desi st orders that M. Kline was talking

Neal R. Gross and Co., Inc.
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about, in a sense, | generally support what
you're trying to do. But on the other hand,
you' re overl ooking the real world out there in
terms of |icensing.

"1l give you an exanple. Harris
Teeter nmerely changed its license, its
category froma corporation to an LLC. This
took nonths to get done because, first, they
had to go to get their occupancy perm:t
changed. And then there was issues dealing
with that.

Then they had to get their health
i nspections, and many tines they were
canceled, and then finally had to get the
busi ness license. That's the process. That
could take a long tine. And if we had these
restraints - we filed the application to nake
this change, but it took nonths to acconplish
because of other things. And they were
technically and LLC. There could be issues
t here.

| had experience with the
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corporation office. |'ma registered agent
for nunerous entities. Every tine there's a
renewal they send ne their list. And we tried
to go through their list with ny list but nmany
times they don't send nme all the information
for renewal s.

And it's possible that sonething
woul d slip by and an applicant may mss not -
or their license already and not know t hat
t hey' ve been delisted. So there certainly
shoul d be sonme notice provisions and a right
to hear on any of these issues that you've
i sted here.

And quarterly statenents, you've
now i ncor porated sone words, sufficient
docunentation, to allow the Board to verify.

" mnot too certain what sufficient
docunentation is. Sufficient to me may be one
thing, but to you it's another, so | think you
need to - if you're going to use the word
sufficient what you want to do, naybe you have

to have a checklist of what you need for a
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| i censee to have available for you. But |I'm
alittle concerned with the use of that word.
And finally, |I don't necessarily
understand the rationale is this party of
di sm ssal where if the case is dism ssed and
t hen not reinstated, then they were asked for
renewal , are you asking for $1,000 fee for
renewal ? | don't understand the rationale.
| don't know whether you're trying to punish
soneone for not doing sonething or where this
comes from
There coul d be sone rational reason
it didn't happen, so it seens to be nore

punitive in nature, and | don't understand the

Board's justification. Wth that, I'lIl close.
And, like | say, | incorporated the
gentleman's remarks before ne. And I'Il be

glad to answer any questi ons.
CHAIR MLLER Ckay, thank you.
MS. H RAG WMadane Chair, if there
istime, I'd like to address two addi ti onal

points in our Association's testinony if the
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Board woul d permt.

CHAIR M LLER.  Ckay.

M5. H RAO kay, and this goes to
the exenption for licensing requirenment. W
menti oned that we had -

MEMBER JONES: Just for the record,
| think everyone knows for sure who you are.

M5. HHRAO. Ch, should | state ny
nanme?

MEMBER JONES: But if you could
just, since you're giving testinony, if you
coul d state your narne.

MS. H RAO My nane is Risa Hirao,
H1-R-A-O associ ate counsel and vice
presi dent for DC Association of Beverage
Al cohol Whol esal ers.

MEMBER JONES: Thank you.

M5. HIRAO And the proposed rul es
for 23 DCM 213.1, if a wholesaler is permtted
to sell to these, | guess sone hosts that are
exenpt fromthe licensing requirenment, | think

to protect the whol esaler froma potenti al
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vi ol ation of 25-102(a), which is selling to an
unlicensed party, perhaps naybe the Board can
craft an affidavit for that party that's
claimng the exenption to sign so as to
protect the wholesaler. That's one primary
concer n.

And al so, for bottle service, the
way | kind of understand it is the bottle is
brought to the table. And I'Il throw a
hypot hetical to the Board to ponder on. What
if there is a mnor at the table? So the
guestion is who woul d be serving the w ne?
Wuld it be the restaurant staff or would it
be a person who's seated at the table?

And what if it is the person who's
seated at the table and, by accident or
intentionally, they serve the mnor al cohol ?
Wul d the actions of that customer extend to
the retailer? So those are things maybe the
Board can maybe fine tune in this bottle
service rule. And | conclude ny comrents.

Thank you very much.
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CHAIR MLLER Great. Thank you.
Ckay, so why don't we start with - since the
topics are pretty different, why don't we
start with questions for M. Kline first and
then go to questions for M. Wodson and down?

Are there questions for M. Kline
from board nmenbers? | have a few So with
respect to the cease and desist orders -

MR. KLI NE: Yes.

CHAIR M LLER kay, so | think that
your concern is that there are drastic actions
bei ng taken, maybe, for an adm nistrative
| ssue.

MR. KLI NE: Yes.

CHAIR M LLER kay, so you
recogni ze there's at |east a notice provided
in the process? They don't just show up at
t he door and cl ose them down, right?

MR. KLINE: Yes, but, particularly
in those sections that deal w th other
agencies, | nmean, the - look at nme. The

conpet ence of agencies in the District of
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Colunbia varies widely. And sonetinmes it's
not so easy to get sonething resolved with a
particul ar agency. And the agency nay not
even be correct. So | get concerned.

And | guess | wonder what the
policy justification is for layering on. |
nmean, if the Agency - let's take the Health
Departnment exanple. |If DOH has issued a cease
and desist with respect to sale of food
products, why do we need anot her cease and
desist? | nmean, what's really the point?

Wth respect to the corporations
i ssue, that's really a technical nmatter. And
| dare say, and | hate to say this on the
record but I will, |I bet you that ten percent
of licensees, their corporation is not in good
standing. | nean, it gets caught on renewal
and it gets fixed but corporations has not
been notoriously excellent at nmaking sure that
peopl e, you know, get notices and renew.

So, | nmean, we just get concerned

when we're dealing with other agencies. |
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mean, | think the paynent of fine issue and

t he paynment to you is easy because we can
resolve it anongst ourselves. W either paid
or we didn't.

But | also think that the Board's
current practice, which I also appl aud, of
i ncluding in show cause orders and have taken
the practice of doing it on the record - hey,
you don't pay by the deadline, you're going to
get suspended. And | think that's a nmuch
better approach than just putting it in a
regul ati on.

Because then we've, you know, it's
in the order, we usually say it on the record
and the |licensee's very clear or should be
very clear if they don't pay by the tine
they're going to get suspended rather than
havi ng a, you know, another provision in the
regs.

CHAIR M LLER. kay, that's a good
distinction to nake. M/ other question goes

to the regulation that's dealing with
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applications which have inactivity and that
there's a certain deadline by which they're
deenmed wi t hdrawn or abandoned.

| understand that you raised the
i ssue that there should be sone parallel dates
or corollary dates for agency actions, when
t hey shoul d be taken. But do you have an
i ssue with putting sone kind of finality with
respect to applications that haven't been
acted on or things like that?

MR KLINE: I'mnot sure that |
fundanentally do, but I'mnot sure that it
needs to be a blanket rule. | don't - just
like I don't sit where you sit, you don't sit
where | sit. So | don't know what the problem
is -

CHAIR M LLER. Mm hmm okay.

MR, KLINE: - that we're trying to
address here. So it's a little difficult for
me to offer a solution when |I'm not exactly
sure, you know, how many applications

| angui sh. | nmean, is this really a big
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problemor is this, you know, sonebody j ust
t hought it was a good idea? | don't know -
maybe it is a big problem

But fromwhere |I sit, | don't know
that, soit's alittle difficult for ne. And
maybe we shoul d have a record in terns of on
a lot of these issues, you know, what's the
problemwe're trying to address here.

CHAIR M LLER: Ckay.

MR. KLINE: Is there really a
probl em or did sonebody just think it was a
good idea. And good ideas are fine but, you
know, as |'ve gotten older, |'ve found that
| ess rules are probably better than nore
rul es.

Because nore rules are nore things
that, you know, don't get forced and don't get
done. And, you know, there should be thought
given to, well do we need this --

CHAIR M LLER. Sure. Sure, and -

MR. KLINE: - for a policy neans.

CHAIR M LLER. There was, |'m sure
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t here was thought for every change. It just
may not be on the record. Good point.

Wul d a notice provision nake you
nore confortable or not necessarily? For
i nstance, you know, getting a notice that your
application's going to be deened w thdrawn
pursuant to this regulation unless you take
action on it?

MR. KLINE: Yes, a notice always
makes me nore confortable. And | think that,
| nean, in real |ife what should happen is the
exam ner shoul d say, hey, we X, Y and Z
Because, | nean, that's the issue. | nean, we
do have issues at the applications phase in
terms of getting information - what are you
m ssi ng.

| nmean, sonetines our office, we
try to follow up and say, hey, we want to
confirmthat you have everything. And then
the application doesn't get |ooked at until it
gets to be the tine we're saying we're ready

to open, we need our |icense.
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And t hen sonebody decides to | ook
at and then they say, oh, we need A, B, C, D
and E - it's like, well, where have you been
for six nonths? Wat haven't you told us this
earlier? So, | mean, we think this cuts both
ways.

CHAIR M LLER: Ckay.

MR KLINE: And we | ook at the
Agency and say we need you to communicate with
us.

CHAIR M LLER. kay, good. Are
t here other questions for M. Kline?

MEMBER JONES: Just real quick.

CHAIR M LLER. Go ahead, M. Jones.

MEMBER JONES: You made a - during
your testinony you made reference to there
should be a mutually binding time for feedback
in terms of we're expecting you to do
sonething in a certain period of tinme, there
shoul d be a correspondi ng requirenment that the
Agency has to give you feedback regarding that

sanme matter. |Is that - did | capture - did
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| hear that correctly?

MR. KLI NE: Yes.

MEMBER JONES: Ckay.

MR, KLINE: What |I'msaying is if
we're going to inpose tinmefranmes -

MEMBER JONES: Yes.

MR. KLI NE: - then they shoul d be
i nposed all around. And we should be, just
li ke we're now - and it took an act of
counsel to do it -

MEMBER JONES: Ri ght.

MR KLI NE: - we are now able to
confidently tell applicants that, no matter
how big the fight is, no matter how big the
issue is, on a new application you will have
a decision in seven nonths, okay? W're able
to tell people that with confi dence.

MEMBER JONES: Ri ght.

MR. KLINE: The Board has been very
good about sticking to the statutory
tinelines. |f someone says, when we file our

applications, when are we going to get our
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placards, | can't tell them anything with much
confidence at this point.

MEMBER JONES: Got it. Under st ood.
Thank you very much.

CHAIR M LLER: kay, any questions
now for M. Kline? Al right, how about for
M. Wodson? Ckay, | have a | ot of questions
for you, M. Wodson. And | do want to put on
the record that M. Wodson did file a notion
and protest case raising sone of these sane
I ssues wWith respect to burden of proof and
renewal s, so we've certainly been thinking
about that issue.

| guess the first one | want to ask
you i s your reconmendation a change in
procedure than what's in the regulations. And
"' mwondering if you had thoughts about that
when you were chair of this board and had
renewal s. Did you ever have renewal s before
you?

MR, WOODSON: Actually, | did have

a thought about that. There have been sone
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i ncrenental changes in how the Board handl es
renewal s at the staff level since ny tinme, a
few years ago now.

The nost inportant change has been
t he useful ness of your investigative reports.
Qur investigative reports, during the tinme |
was chairman, had a lot to be desired. They
were often inconplete, nore often than not.
There wasn't any consistency with the way the
reports were prepared and the reports often
were not tinely at all.

If we got witten reports, 90
percent of the tine, | would have been
thrilled. W usually got oral reports
t hroughout the course of the hearing. And so
t he standardi zation and the useful ness of the
i nvestigative reports has changed a |ot, at
| east in my thinking, about what protests or
renewals will call for.

Because at that time, absent having
some real information about the |icensee and

his operation, we had to hear all of that
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again in an affirmati ve way. So the
i mprovenent in the investigative reports has
gone a | ong way.

CHAIR M LLER kay. So basically,
| nean, one of ny questions is, procedurally,
how this would work. | nean, you tal ked about
going first with this report, which we do
anyway. But then what woul d change woul d be,
as | understand it, the protestants woul d go
next and set forth what they see the issues
are with respect to peace, order, quiet or
appropri ateness in general.

And then the applicant would
respond to that, which sounds efficient. But
how woul d that work with respect to any party
having rebuttal ? You know, normally the
application goes first and then the protestant
goes second and applicant gets rebuttal.

Do you see that there would no
| onger have that normal contested case setup
and it would just be

i nvestigator/protestant/applicant? Have you
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t hought that through?

MR, WOODSON: |'ve been thinking
about it, frankly. Since |l wote this
testinmony that was a point that | started to
consider, the value of rebuttal testinony.

Actually, it's, in a practical
sense, | don't see it being all that
different. Wiile the ultimte burden of proof
remai ns on an applicant, what you're really
| ooking to do is to devel op an evidentiary
record on 313 issues.

And if there isn't - if the
protestant begins first and the applicant
responds with rebuttal and affirmative
testinmony, then | don't really see the
challenge in allowing the protesters to have
anot her shot. | nean, were tal king about
being fair.

CHAIR M LLER Mm hmm

MR, WOODSON: And so | don't really
have a problemwith that. What |I'mtrying to

encourage is the - and that is narrow ng the
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scope of the proceeding to really the problem
at hand.

W have - the hearing that you
spoke about, Chairman MIler, took a very |ong
time. But that's not the first tine they've
taken a long time. 1In ny own experience
during, when | was on that of the desk, | had
12- hour hearings and 11-hour hearings. And it
becanme a burden for everyone, particularly for
you all who vol unteer of your tine.

MALE PARTI Cl PANT: I nteresting.

MR, WOODSON: |f, by |ooking at
renewal proceedings as narrowed to what the
protest issues are, | think you save everyone
time and energy and heartburn. The
protestants will know what it is that we are
tal ki ng about. The applicant will know what
it is that they have to address, the Board
wi Il know what it has to decide.

So whet her rebuttals shoul d be
permtted by the protestant, | |eave that at

the Board's discretion. | don't think that
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it's a problem And oftentines then, in a
nmeasure of fairness, it mght be appropriate,
to borrow a phrase.

CHAIR M LLER. So, | nean, | don't
know i f these are exact fits under traditional
APA but woul d you say that in that case, then,
t he protestants becone the proponents?

MR, WOODSON: Wel |, they becone the
proponents in the sense that they propose the
issues. It's not that they beconme - the
proponent under the APA really goes to the
i dea of who carries the ultinmate burden of
persuasion, and that still remains.

CHAIR M LLER Ri ght.

MR. WOODSON: The issue, the focal
point |I'mencouraging is what is the issue
that we're tal king about. If there were no
protests there would be no issues.

CHAIR M LLER Mm hmm

MR. WOODSON: |If there no protests
either in a 311 or 315 proceeding there

woul dn't be any issues. But in a 315
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proceedi ng, particularly - particularly,
there, you're tal ki ng about what are the
operati onal problens that have arisen fromthe
begi nning of the |icense period?

Why shoul d the Board concern itself
with everything else if the investigator -
and this brings us back to the investigative
report - if the investigative report reveals
enough information for the Board to assess the
operation or conpliance of the |Iicensee then
a full-blow 311 proceeding fromthe applicant
seens to be duplicative.

MR KLINE: If | may add on to
that? | nean, | think the point is this - we
can tal k about |egal burdens and we can talk
about what's a | aw and everything el se, but
froma practical standpoint, when we cone into
this room what you want to know about is why
the protestants don't want the license
renewed, what are the specific issues that
relate to that.

Whereas the |icensing schene, obviously,
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contenplates a lot nore, and | think what M.
Whodson is saying is let's focus on the issues
at hand. |If the protestants have an issue

wi th noise, for exanple, then, you know, why
are we tal king about parking?

| think, practically, the Board has
done that. | nmean, | think that, because from
a practical standpoint, we're not going to be
tal ki ng about parking if nobody has an issue
with parking. So | think we're there. It's
just a question of, procedurally, mght there
be a better way to do it.

CHAIR M LLER: Ckay. And,
procedurally, it would be still a little bit
different if - and we've heard this in some
cases where the applicant says |I'mjust going
to do rebuttal. So that's what changes. Do
you think it's still a better procedure to
have the expectation or the ordering of the
protestants to go first, in general?

MR WOODSON: | think the Board

ought to leave its options open, frankly. |
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don't think that it's necessary to make a hard
and fast rule that the applicant nust go first
in every kind of proceedi ng because, again,
t he objective of the Board is to develop its
evidentiary record.

| f the applicant chooses to use
rebuttal to provide its evidentiary record,
t hat does not obviate its obligation to be
abl e to provide persuasive evidence on the
record as a whol e.

CHAIR M LLER Mm hmm

MR, WOODSON: | nmmde a point in ny
testinony that the standard for substanti al
evidence is taken fromthe record as a whol e,
and it doesn't natter who presents it. |If the
protestant provides testinmony inits
proceedi ng that actually substanti ates
everything that the applicant would want, why
argue about that?

If, by -- in parallel, if the
i nvestigative report has the sane effect, why

say it again?
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CHAIR M LLER Mmhmm  Ckay.

MR, WOODSON:  If | might --

CHAIR M LLER: Yes.

MR WOODSON: - Chairman M1l er.

CHAIR M LLER: Mm hmm

MR, WOODSON: | mght al so say that
| didn't cone down here to reargue the case
that we had a couple of nonths ago, but it
just highlighted to nme an issue that | thought
is worth revisiting with the Board.

CHAIR MLLER No, | think it's an
interesting point that - we've got a |ot of
people in here and if anybody el se woul d want
to address it that would be good because,
personal ly, | think these hearings do take an
awfully long tine and | don't, you know, know

why it should take six hours for sone of these

heari ngs.

And if there's a way that we can
make them nore efficient, you know, |'d be
open to that. So, okay, | don't suppose you

know of any other regul atory bodi es that have
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a simlar type of ajudicatory systenf

MR. WOODSON: | really haven't done
t hat kind of survey.

CHAIR M LLER: Mm hmm

MR WOODSON: |'ve tried to address
the issues that you all face. And primarily
it is being able to stream ine a renewal
protest because that seens to gather a | ot of
interest in the comunity.

CHAIR M LLER kay, M. Alberti.

MEMBER ALBERTI: | sort of want to
ask - I'mreally confused by what |'m hearing
as your perception of what your burden is in
a renewal because - and maybe you can clarify
what you believe your burden is because if you
| ook at the process as a whole you start with,
usual ly there's sonme di scussion before between
the parties. And if there isn't there is
medi ati on.

So you start with nmediation and the
parti es have sat down and if they're honest

brokers they have di scussed sone of the
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i ssues. Then you have, before you, you have
the investigative report. And always in the

i nvestigative report, one of the things that
the investigators do is they interviewthe
parties to find out what are the issues. And
that's very helpful to us so we have sone idea
of what we're focusing on as we're going into
t he heari ng.

So you seemto be saying to me that
your perception is that you have to cover al
your bases - you know, parking if that's not
an issue and the property values, if that's
not an issue and, you know, trash if that's
not an issue.

But | don't understand why you have
t hat perception when you have before you the
ability to know what the issues are. So am|
m ssi ng what your perception of your duties
are here, what you need to bring forth?

MR. WOODSON:  The i nportance of the

- the investigative report had becone a

crucial thing in renewals, nuch nore so,
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believe, than in reg 313, Initial License and
Pr oceedi ngs.

The investigative reports are not
real ly, have not been as tinely available for
ot her things. One of the reasons | suggested
the investigative report be conpleted at | east

with sone tinme certain before the protest

heari ng date or not the protest but the
subm ssion of the protest information form
One of the reasons is for that very
pur pose because the parties don't - the
i nvestigative - let ne put it another way.
The investigative report is sort of a third
party, not involved in nerits, not - it's a
statenment of what is going on wthout bias.
That's the value of that.
Those reports have a materi al
i mpact on the way the parties address one
another in pretrial discussions. |If the
i nvestigative report does not reveal anything

t hat gives support to the protestant's

argunment then what is the protestant argunent
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about ?

And those kinds of things do serve
to narrow the issues. But |I'malso m ndful
that often protests protest everything. |It's
not - it is the sophisticated protestant's
that narrow t he issues.

But often the protest |anguage is
all three standards.

MR. WOODSON:  Yeabh.

MEMBER ALBERTI: And so, but what
is really at issue is trash renmoval. Wat is
really at issue is parking sone fashion. But
wi nd up having to argue about everything.

What is the value of that?

So, yes, the pretrial, the
prehearing activity serves to narrow things.
But then, sonetines they don't. And with that
said, | do think that the Board inproves its
ability to control the record, to control the
devel opnent of its evidentiary subm ssions by
allowing different procedures, a different

type of proceeding given the case at hand.
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MR, PASCAL: Well, would you
advocate like for a pretrial procedure so that
the i ssues would be narrowed? Because you're
rem ss in your duty as an applicant or as a
| icensee's attorney if you don't do all of
those. You know, they're going to do a
shotgun and rai se a protest and everything
but, ultimately, when they cone on their side
they may only focus on one. But if you
haven't covered everything, you don't know,
necessarily, what they're going to conme out
with in their testinony.

MR WOODSON: Well, | have a
response to that. Wen you shotgun the issues
but you don't provide an evidentiary support
for those issues, shotgun, | don't think those
i ssues are worthy of the Board's
consideration. And | would nove to dism ss
t hem

Because the purpose of the
proceeding is to discuss the issues at hand.

If it's not an issue, if there's been no
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testi nony or evidentiary subm ssion on them

why are we spending tinme in the record on

t henf
CHAIR MLLER: Let me - oh, go -
are you finished with - when you're finished
MR WOODSON: | am | am fi ni shed.
CHAIR MLLER: Ch, okay. So I -
oh, could I just follow up on this a bit? You
know, | think part of our new rules al so

references -

MR, WOODSON: |'m sorry, Chairman,
| can't

CHAIR M LLER: Part of our new
rules, | believe, references the protest
information forns and exhibit fornms that we've
been devel oping this year and expandi ng on
somewhat for requirenents, that issues and
wi t nesses and exhibits be identified. Do you
all have a coment with respect to whether
t hat has been hel pful, is helpful to preparing

for the hearing?
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MR. WOODSON: Yes, particularly if
you get it in tine.

CHAIR M LLER. Mm hmm okay.

MR. WOCOD: Yes, as | noted, they
have great value. But they have | ess val ue
when they don't arrive in a tinely manner. So
receiving the investigative report at or at
the tinme the protest information formis filed
or after really doesn't hel p us.

CHAIR M LLER. M. Silverstein?

MR SILVERSTEIN: Yeah, | think
this is a critical issue. And it also
i nvol ves the question, how do we use our
staff. W have, at any tinme, between 15 and
20 investigators. They work until 4 o'clock
in the norning at times. They're handli ng
thins, often, that are far nore inportant
this. I f there has been an
i ncident or sonething that involves an em nent
threat to public safety or something of that
sort.

The question is how nmuch work we
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can force themto do and at what point in tine
it is best to do these things. It would be
certainly convenient to the parties if these
reports were done 17 days prior to a protest
heari ng.

It would nake life easier. It
woul d focus the protest hearing. But how nan
protest are, in fact, dropped in that 17 days
because both parties | ook at the deadline, and
t hey' ve got the gun to their head and they
say, we're not going to deal or bargain three
weeks, four weeks out and wait.

And then we have the staff working
on these excellent reports that are sonetinmes
40 and 50 pages in length with, you know,
pictures and circles and arrows and all of
that stuff. And you find that they' re not
needed. How do we reconcile this? And if we
don't have these done 17 days in advance is
there sone way that we can nmake some mi nor
change to the PIF, to allow you to submit

evi dence based on what was in the report that
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you haven't seen yet?

| know I'mall over the board on
this, Rob, but you know where |I'm going from

MR, WOODSON: Yeah, | do. Well,
first, there's no clean tradeoff. |[If you
choose one path, there are follow ngs on that
path. |If you choose another path you nay fall
into the pit.

MR, SILVERSTEIN: Agreed.

MR, WOODSON: There's al ways a
chal l enge on either way. That said, the point
you rai sed about the value of your staff tine
is sonething | appreciate conpletely. There
is - it mght be - it my be - it may be
that some sort of prelimnary investigative
report would be hel pful, some form of
prelimnary investigative findings before the
full-blown report is provided to the Board's

record.

| leave that to your good judgnent.

But that would certainly help the parties

because what |I'mtrying to - the objective
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I"mtrying to achieve here is for the Board's
hearing tinme to be conpressed. And at the end
of the day | have to ask who's tinme, in your
mnd, is nost valuable on a rel ative scal e,
right, if you wll?

| would say that your tinme here is
extrenely val uabl e and that the problens that
we have are we have so nuch work and so little
time. So | don't see being able to conpress
t he anpbunt of work that has to be achieved.

So let's conpress the anmount of tinme that it
takes to do it.

MR, SILVERSTEIN. Mmhmm So would
it be possible to add sonething to your PIF
that, say, we reserve the right to bring
Wi tnesses to discuss or rebut the findings in
the investigative report that we have not yet
seen or sonething to that effect?

MR, WOODSON: Well, certainly, if |
were counsel at a proceeding like that | would
have to say that, that if we receive the

i nvestigative report after the tine of
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subm ssion of the PIF, that | would want to
have sone opportunity to address the issues in
the investigative report.

That's al ways an exigency that we
have to deal with. But in the normal course
of events, why do that? That, to ne, is an
extraordinary relief rather than a regul ar
source of relief.

MR. SILVERSTEIN. Thank you.

MR, WOODSON: Sur e.

MR KLINE: Let nme state

CHAIR M LLER Yes, go ahead.

MR KLINE: - what | think is the
obvious. In ternms of the tines of the
hearings -- the Board may not like this - we

get 90 m nutes, they get 90 mnutes. The only
people that don't have a tinme limt

CHAIR M LLER: Mm hmm

MR KLINE: - are you guys. S0,
| i ke the counsel and |ike other bodies, you
may Wi sh to consider that in question rounds

there be tine limts anong board nenbers. |
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mean, you know, the 90 mnutes is the 90
mnutes. And only |I've cone, gone over it or
cone close to it once.

But the hearings stretch out nuch
| onger that three hours. And it's not us
because Jones over there is really good with
his little stopwatch. M/ two cents, for what
it's worth.

CHAIR M LLER kay, M. Alberti.

MR ALBERTI: | just want to sort
of sum up, what |'m hearing, what you're
saying, M. Wodson - M. Kline, and
everybody's saying is that you'd |like sone
mechani sm sonme way of knowi ng, as you cone to
t he hearing, what the issues are and nore
specifically than you sonetimes do now.

CHAIR M LLER: Mm hmm

MEMBER ALBERTI: And | woul d say
t hat woul d be beneficial to the Board al so.
So | think that's what you're really grasping
at here is to know what your target is when

you conme to the hearing nore than you do now.
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Am | correct?

MR, WOODSON: | woul d say, yes. |
would say if | had to make a strai ght out
about a sinple straight - the short answer
is yes. |1'malways one that pays attention to
how the record is devel oped because that's
where the decision is.

And there are occasi ons when -
frankly, there are occasions - | agree with
ny col |l eague, Andrew Kline, about the tine the
Board takes in asking questions.

On the other hand -- on the other
hand, | think there's a great value in that
because the Board often asks the questions
t hat needed to be asked and that the parties
mss. And so l'mreluctant to jut say, don't

- you know, you've got two m nutes, and
that's the end of that. |'mreluctant to do
t hat .

| would al so add that having

al l owed, having the Board ask questions the

way they do, | believe, enhances confidence in
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t he deci si on naki ng process that what you do
with the things you ask, the questions you
seek answers for, can give confidence that
t hose who are before you are actually being
heard. That's particularly true for the
pr ot est ant s.

MEMBER ALBERTI: Yeah

MR. WOODSON:  So be - have a
clock, but be willing to let it go.

(Si nul t aneousl y speaki ng)

MR, KLINE: Can | respond to that?

CHAIR M LLER: Ckay.

MR KLINE: | was sonewhat the
pi oneer on notice of issues. Wen | first
wal ked into this business and | wal ked into
t hese roons, | had no i dea what the other side
was going to throw at us so | screaned, we
need notice of issues. |It's due process. W
need notice of issues - many years ago.

The result of that was a provision
in the statute that says when you file a

protest you have to state the grounds. So
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what do we get? W get -

CHAIR M LLER: Statutory

MR KLI NE: - a statutory
recitation of peace, order and quiet. And
you know, | didn't feel like | got very far

| think what the Board has done

have been made with an investigative report
advance went much further than was the resu

of nmy scream ng at the counsel and your

Because, | nean, the requiring
parties, | mean, they're going to recite as
little as they need to, particularly in the
early stages, when they may not have
fornmul ated what their issues are.

But | do think what you have do
as | said, getting the investigative report
bef ore the hearing because you're right, an

there was a tinme when we didn't see

we had to prepare for everything because we
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didn't know what was going to be in front of
us.

MEMBER RODRI GUEZ: Yes, one of the
concerns that | have is the nunber of
Wi t nesses that we have. At one hearing, and
| noved to the Board, but | renenber being
here until one o'clock in the norning.

Now we heard every w tness but
there were an awful | ot of w tnesses and, you
know, 1'd like to see if you can provi de sone
i nsight on this, sone guidance on this because
we want to hear everybody, but there are so
many w tnesses. And sonetinmes they say the
sane t hing.

MR. WOODSON:  Yes. | was here. |
nmust say that when | had that, Chairman
MIller's chair, | was very persnickety about
that. And that's everyone has a different

styl e of approach.

But the rul es of evidence are that

you don't hear evidence that's irrel evant,

Neal R. Gross and Co., Inc.

64

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

i mmaterial or unduly repetitious. And the
unduly repetitious end of it tends to be where
the problemis.

You can have ten w tnesses to say
basically the sanme thing that two can. So why
hear ten? But, now having said that though,
| think there's also this anorphous idea of
fai rness.

MEMBER RODRI GUEZ: Ri ght.

MR. WOODSON:  And that cones into
play all of the time in these kind of
proceedi ngs. And so while you may inprove
your record, while you nay narrow all of the
time necessary, if the price to be paid, if
the cost that's incurred is a | ack of
confidence in decision making and willingness
to be fair, then it nay be better to err on
the side of nore, nore testinony.

But overall, it mght be useful to
have sone ground rul es around that to say,
right in the front of the hearing if we have

if you have ten witnesses with you to talk
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about these issues then we don't want to hear
the sane thing fromnore than two. So choose
the two you want to speak, have speak. That
ki nd of thing nmay help.

But | do appreciate your point
about repetitious testinony. It tends to
reoccur all the tine.

MEMBER SHORT: Excuse ne.

CHAIR M LLER. Yes, M. Short.

MEMBER SHORT: Just to nmake a
coment, |'d just like to throw up due
process. You get citizens that cone here
who' ve been waiting for six or seven nonths to
tal k about issues that are affecting their
guality of life.

And then they get here and then
they are told, well, there's atinme limt so
you waited six nonths but you won't be able to
testify tonight, although you have taken off
fromwork or although you' ve done sone things
to alter your life style.

And hearing case after case,

Neal R. Gross and Co., Inc.

66

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

think the process that the citizens and al so

t he businesses would |like to have is just due
process. So | think it'd be hard for a
chairman to say | don't want to hear what you
have to say after you sit here for five or six
hour s.

And so there's a thin line. \here
do we draw the line with due process versus
|l et's get the hearing over with faster?

MR. WOODSON: | appreciate that
point, M. Short. That's why ny remark was at
t he begi nning of the proceedi ng be straight
out about it. You will know who the w tnesses
are fromthe protest information sheet.

MEMBER SHORT: Ckay.

MR, WOODSON:  And you will know
basically what they' re supposed to say. So if
there are ten people listed on the sheet to
say the sane thing then why not, at the
begi nni ng of the proceedi ng nake that known so
that they don't waste their tine.

MEMBER SHORT: Ckay, can | address
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t hat ?

MR, WOODSON: Sure, sir.

MEMBER SHORT: Let's say we have
ten people that live on the sane street at
different addresses. Soneone in Address 1
m ght not hear the sane thing as Address 3.
Sonmeone at Address 5 mi ght not hear the sane
thing as but they have the sanme issue. So
how do you know until they testinony, even
after going through the PIF and all that
i nformati on we have at hand?

And things m ght have changed
between the tine you had the PIF and you had
the hearing. Let ne say, in due process, is
a person takes tinme off fromtheir busy
schedul e, busi ness person has to cl ose the
busi ness down to be here, citizens have to
take time off fromwork or have a babysitter
for his children.

Where does that |ine that we draw

do we sinply say, this is it. Gay, we're

going to hear this many peopl e today and
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that's it. W're going to that's going to
be the heari ng.

The person then, as the citizen,
says nmy governnment's not |listening to nme or
t he busi ness person mght say | didn't get a
chance to really say everything I want to say.
Due process says we hear everybody out. |
think that's | understand is due process.

CHAIR M LLER | think that there
are different ways of approaching this. |
nean, lately we've been approaching it or have
been approaching it as letting people know
t hey can adopt anot her person's testinony or
say | agree basically with what they're saying
except for this point, you know, to try to
streanmline it.

But | have one other question and
we never have this dialogue. So while you're
here, and then we'll hear from people on the
other side with the protestants.

" mjust kind of also |ooking for

tools, like, for instance, if the PIF has been

Neal R. Gross and Co., Inc.

69

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

70

hel pful would it be another step if -- and I

t hi nk applicant could do this nore than the
protestants, but |ike a pre-hearing statenent,
this is what we're going to show and bl ah-

bl ah-blah. It's like a little road map.

And then, you know, we have that
focus and know what to expect. | think it's
probably nore bal anced if both sides can do
sonmething. But |'mwary about putting too
much burdens on the citizens. But | just
wanted to throw what out as an idea.

| think it's to everybody's
interest if the hearings don't go on for six
hours. If they're really a little bit |ess
and nore focused, and primarily focused on the
I ssues that matter to people that don't get
lost in all the peripheral. So that's -- are
there any other tools you think of or can
addr ess?

MR PASCAL: |'mnot here as often
as certainly M. Kline and sone of the others

but in ny early years of trial work, you know,
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pre-hearing statenents to try to define issues
or pre -- were very helpful to really focus on
t he i ssue.

And that's why | brought the issue
up because, again, nmany tines the applicant of
the licensee has to be prepared for everything
that may cone at them

CHAIR M LLER. Right.

MR. PASCAL: Yet, after you hear
the hearing it may only be a coupl e issues
that were really the serious issues. So
anything to define the issues, | think, would
be great.

CHAIR MLLER  Ckay, we'll get --

MR WOODSON:  If | could add a
point to that, to | ook at the proceedi ng and
adj udi cati on, even though a | aw descri bes
contested cases as trial type hearings, that
really isn't the objective to have a trial in
a judicial sense.

VWiile | like the idea of the pre-

heari ng, pre-trial subm ssion, as a | awer, |
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i ke that kind of stuff. It doesn't often sit
well on the other side of the table.

CHAIR M LLER:  Mm hnm

MR, WOODSON: Because, you know, we
are practiced at the art of arguing on paper.

CHAIR M LLER. Right.

MR. WOODSON: Most of the citizenry
is not. They are practiced at the art of
talking to you about it. And that may be nore
val uable. O nmaybe the val ue of that
conversation could be dimnished, if you wll,
with this pre-trial statenent idea, although
| like it, as a | awyer.

But | would say though that the
medi ati on i s sonmething we haven't expl ored,
maybe coul d be expl ored again. The nedi ator
could have a role here to help. You know,
classic nediation is you convene the parti es,
the parties talk and then the nedi ator hel ps
t he conversati on.

| have found that the conversation

in the nediation is often advanced when the
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nmedi ator can give sone text, sone contour,
sone color, to whether the issues that are
bei ng presented nmake sense. That's an

i nformal kind of thing.

But perhaps sone -- | think you all
understand what | nmean -- but sonething to
hel p the Board see what these issues truly
are.

MEMBER S| LVERSTEI N: | think M.
Jones has sone --

CHAIR M LLER M. Jones? M.

Si | verstein?

MEMBER S| LVERSTEI N: | want to
echo what M. Short said but go beyond that.
Peopl e sonetinmes take off -- often take off
fromwork, arrange their schedul es, are here
for a 4:30 hearing that doesn't begin until
7:30 and doesn't end until 1:00 in the
nor ni ng.

O they take off to cone to a
heari ng that ends up bei ng cancel ed because

the first hearing has gone so far that we
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can't do the second, that our inability to get
t hi ngs done on a reasonabl e schedule to

bal ance the need to hear evidence with the

need to nove things forward has been a probl em

that is one fromwhich all of us suffer.

| would ask if you have any i deas
on how we can, beyond -- and | think this was
an excellent idea, that we shoul d consi der
sonmehow | imting ourselves or at |east trying
to put a goal on that. | don't think that if
sonething is inportant that we should stop
ourselves fromexploring it.

But would it be of any value to
limt that 90 mnutes to 60, to 75? Wuld
that be a bad idea, necessarily on each side?

MR, KLINE: [|'mgoing to address
that. | think --

MEMBER SI LVERSTEIN: How do we do
two hearings a day w thout cheapening the
process?

MR, KLINE: Right. 1'd be

concerned about going |ess than 90. And |
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think in terms of hearing nine wtnesses, if
sonmeone can put on nine witnesses in 90

m nutes and cross, God bless them | nean, |
woul dn't have thought of that.

And |'m synpathetic to the comments
| " ve heard about, you know, people cone down
here and they want to be heard and they want
their chance. | think the tinme limt is
probably the fairest way to do it. It gives
the quarter back on each side the ability to
make a decision as to who they're going to put
on.

And if people don't get on they can
be mad at their quarter back instead of nad at
you or mad at ne because deci sions have to be
made about tine. | nean, | cone back to --
and | agree with what M. Wodson says about
t he i nportance of the Board's questioning
because | have found it extrenely valuable in
many cases that |1've tried here.

But | will say that every other

body, and their roles are as inportant as
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yours, have sone sort of time [imt. And if
the questions are inportant then it would seem
t hat the board nenbers could fit those within
the time limt.

| don't see the process as broken
as perhaps the record that I've heard this
norning. | think things are working pretty
wel | .

MEMBER SHORT:  Anen.

MR KLINE: Curious to hear from

those that are here as protestants as to what

they think. But, |I nean, | think it's pretty
good. | think it could be tighter in terns of
time. | know all of you spend a trenendous

anount of time down here, and | respect it.
You pay attention. No one's sleeping on the
desk. All of you are engaged. | know, from
our side, we appreciate that.

| don't always agree with them but
you nake reasonabl e decisions. And | think
that's all we can ask for.

MR WOODSON: | would --
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CHAIR M LLER  Yes.

MR. WOODSON: Let nme join in that
remar k. The proceedi ngs before the Board are
really very good. And even in the tinme that
| began engaging with all of this in the late
90s, it has gone |light years ahead.

So right now what you're trying to
do is -- and what is being done here, is to
refine the edges. But the core is good, but
to refine the edges.

| would raise one other thing, that
this i ssue has conme and gone -- or not -- this
sol ution has arisen, gone away, cone back,
gone away. And that is the size of the Board.

CHAIR M LLER. Right.

MR. WOODSON: There's a perenni al
problemw th the workl oad that you all have to
address. And the chal |l enges that cone, the
parties participate through the parties and
proceedi ngs who have to deal with the Board
and its work | oad.

So sone years ago | was involved with a
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di scussi on about enhancing the size of the
Board to 11 and dividing the Board in half so
that that the proceedings could all be handl ed
in a nore tinely manner, that it would take
|l ess tine to get to a protest.

It would take less time for the
i ndi vi dual nenbers of the body to have to
spend with the work at hand. You know, there
was a group of people who really |iked that
i dea and there was another group that didn't
| i ke that idea, but all of which really were
gat hered around this notion of how do you
all ocate your tinme and howtine is allocated
to the work at hand.

| don't know if there's any --
there is not perfect solution because if there
was we'd have found it by now So, | guess,
what to | say? W're still a work in progress
and we're trying to nanage the irritation.

MR. PASCAL: | would certainly
concur that | think the hearing before the

Board today, for ne as a practitioner, has
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been a | ot better than it was in the past.

Years ago | suffered through one
case that took about four nonths because we'd
put it on a couple hours, then we'd have to
conme back and it was just a nightmare. And ny
client was saying what's going on up in the
District of Colunbia?

So it's, clearly, much better now.
| thought that there was a provision in the
| aw t hat you could operate with panels and |'m
not --

CHAIR MLLER: Operate with what?

MR. PASCAL: Panels.

CHAIR M LLER  n.

MR. PASCAL: | think there's a --
as | understood it, in March the 7th was a
provision a the law that you could operate in
panels of three. And |'ve often wondered why
t hat never was put into effect because that
certainly would streamine things a |ot.

MR, WOODSON: | would say, to join

in that remark, that change came during ny
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tenure as chair. And the idea that panels of
three are interesting, we found or | found
that there were sone internal challenges in
dealing with that.

| f you have a panel of three, then is
that a final decision? And if it's not a
final decision then how do you deal with that?
That just adds anot her |evel of adjudication,
if youwll, toit. That was one.

And then the other is what panel is
to hear what, when and to what extent does
partici pation on a panel al so obviate your
need to appear together has a whole. So you
could wi nd up having, instead of one day of
heari ngs, you could have three or two per
per son.

MEMBER SHORT: To get the sane
i nf ormati on?

MR. WOODSON:  Par don?

MEMBER SHORT: To hear the sane
i nformati on?

MR WOODSON: Yes, | think it's,
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again, the sane information or to get
sonething else. But the point is you' d have
to come down to a proceedi ng nore than once a
week. So --

MR, PASCAL: How about a second
boar dr oon?

MR WOODSON: Onh, | don't know.
That woul d just get --

CHAIR MLLER: Al right, | think
we're getting off track. But thank you.
Thank you very much.

MEMBER JONES: Madane Chair?

CHAIR M LLER M. Jones?

MEMBER JONES: | just -- so | was
very interested and I was kind of sitting
back and listening to the dialogue. And we're
tal ki ng about how we want to try and focus the
nature of the hearings when we have protest
hearings. So we try and get understandi ng of
what the subject matter is and staying true to
t hat subject nmatter.

But in our own dial ogue and
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di scussi on, based on what you originally
presented, M. Wodson, and where we started
whi ch was a slight change in terns of the
order of procedure, not even the burden of
proof but really the order of procedure, we've
gone to changing the size of the Board,
creating different panels, just far afield of
where we were.

So even in our best efforts in
regul ati ng ourselves in this process, we
haven't been doing a good job of it in this
process as we stand here today. So |'m going
to help nyself with this process and just and
make sure |'mclearly understandi ng what you
proposed originally.

I n what you proposed, where is the
time savings in the procedural elenents forr
what you proposed? And I'll say it, what |
think it is and you tell ne where |I'm wong.

The only tine savings that | see is
that you, if you're representing a |licensee,

you do not have to put on a case justifying
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why you neet all of the points of every
possi bl e scenario that you could be chall enged
or your client could be challenged on.

You only have to present evidence
to defend the voracity of your client's
ability to neet the letters of the |aw or
exceed them as per the specific itens that are
bei ng rai sed as issues by the Protestant
group. So, for example, if the protestant
group says, | only have an issue with noise,
then that's the only think that you have to
present your case on.

So you coul d have wi tnesses that
speak to trash, that speak to security, that
speak to the safety, but you only have to put
on your one w tness about noise to defend your
client's ability to be in conpliance with
bei ng a good nei ghbor when it conmes to noi se
emanating fromhis establishnment. |s that
what you sere saying originally in your
proposal ?

MR, WOODSON:  Yes, and yes.
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MEMBER JONES: Ckay.

MR WOODSON: |f | might?

MEMBER JONES: Feel free.

MR. WOODSON:  Yes to narrowi ng the
nunber of issues that a |icensee of |icensee
in renewal has to present.

But al so yes that the issue beyond
the issues in the protest becone irrel evant as
a matter of |aw because if the investigative
report does not provide evidentiary foundation
to call into question the operational
characteristics beyond the protest issue, if
it doesn't do then the only issue at hand in
the proceeding is the trash, if you wll.

And so a full-blown evidentiary
presentation on everything else is irrel evant
as a matter of law, not sinply as a nmatter of
fact or -- yes, not sinply as a natter of
fact.

So in effect, the answer is yes and
yes.

MEMBER JONES: Got it. Thank you.
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CHAIR M LLER M. Wodson, let ne
just follow up on that because this was an
i mportant point. | believe that your answer
is yes to that because if there were other
i ssues as to appropriateness the investigator
woul d rai se them

MR. WOODSON: That is one of the
val ues that your investigative report has
provided to all of us. But nore inportantly,
it's provided it to you. |It's hel ped us
understand what is of concern with conpliance
but it is nost inportant to the Board to give
context and understandi ng of what really is
bef ore t hem

CHAIR M LLER M. Al berti?

MEMBER ALBERTI: M. Wodson, you
said -- I"'msorry, but M. Wodson said
earlier -- it struck nme -- that you, as lega
practitioners are skilled in making argunents,
witten argunents and that the protestants may
not be. They probably, in nost cases, are

nore skilled about, in tal king about the
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| ssues.

So when | | ook at one of the nost
i nportant parts -- well, not -- one of the
i nportant parts of these protest infornation,
the protest reports is the interviews with the
protestants and with the applicant because
you' ve got people talking and it reveals,
really, what the issues are. | find themvery
hel pful .

The rest of the report | find
hel pful but sonetinmes you have to read between
the lines. Sonetines the investigator is
m ssing things because they're just presenting
facts, all right.

And you have to | ook at the big
picture. You have to put all the facts
together. So it is evidentiary evidence, all
right. But it may not tell the whole story.
And you as a representative of the applicant
may interpret it.

So you' ve get to present evidence. |

see the applicant having to present evidence
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relative to what's in the report. So those
are ny coments, but what | would |ike to ask
i s how useful do you find the interviews that
you see in these reports? Is that useful to
you?

MR, WOODSON: It depends on the
case, the type of procedure. \Were the
procedure's a protest they tend to be nore
i nteresting because you al so have the
opportunity for direct contact with the
pr ot est ant s.

And so that happens in fornal
di scussions. It happens in nediation and so
on. It's less so in show cause proceedi ngs --

MEMBER ALBERTI: But we're talking
about protests. W're talking --

MR, WOODSON:  You asked ne broadly.

MEMBER ALBERTI: Right, | realize
-- I"mjust focusing on the protest thing.
That's what we're focusing here.

MR. WOODSON:  |'mnot sure howto

-- 1 really amnot sure howto respond to
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that. | give great credence to the

i nvestigative report because facts really do
matter. And that's what evidence it. It's a
presentation of fact, not opinion.

And so, if an exanple, the argunent
in the protest is that there's too nmuch noise
but the facts reveal that there have been any
nunber of noi se analysis. There's been
attention fromthe noise task force and the
i nvestigator finds that there's been
conpliance with the |l aw, then what difference
does it nmke what soneone's opinion is about
noi se?

It's not what you think. It's what
you prove. And in these kinds of proceeding
the investigative report, | think, serves a
great purpose for us in being able to narrow
down what it is we're talking about. | hope
that |1've responded to that.

MEMBER ALBERTI: Yes, but, | nean,
| guess ny point was, you know, that the

i nvestigative report mght -- the investigator
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may go out and find a noise issue one night
out of all the nights that are out there, all
right.

Now that's a piece of evidence but
you, as the applicant, | would assune woul d
want to put that in context with evidence.

MR, WOODSON:  Absol utely.

MEMBER ALBERTI: So ny point is you
keep inplying that the report sonmehow stands
al one as evidentiary piece of evidence. But
it has to be flushed out by the applicant.

MR, WOODSON:  Well ny only
rejoinder to that, M. Al berti, is if the
i nvestigative report's conclusion is there's
regul atory conpliance what else is there to
flush out?

Because the factual argunent from
t he applicant would be we're in regul atory
conpliance. So is it necessary to do that?
On the other hand, if the investigative report
says there is non-conpliance and it's a non-

conpliance for this and non-conpliance for
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that, then of course the applicant nust cone
forward and either rebut that or provide sone
ot her contextual perspective on that.

MEMBER ALBERTI: Thanks.

MR WOODSON: On those issues, if
you will.

MEMBER ALBERTI: Okay.

CHAIR MLLER M. Jones? Ckay,
are we wapping this up, M. Jones, so we can

MEMBER JONES: No.

CHAIR M LLER.  No?

MEMBER JONES: | have a question.

CHAIR MLLER. No, okay. | know
you have a question. Go ahead.

MEMBER JONES: When you speak of
conpliance is this conpliance in the form of
a conpliance with the regulations, i.e., if
you're not in conpliance you receive a
viol ation of sone sort?

O were you speaki ng of conpliance

i n sone other neaning of the word?
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MR. WOODSON: Pl ease say that again
to ne, M. Jones.

MEMBER JONES: I n your response to
Menber Al berti you used the words conpliance
when referring to the investigator and his
putting together an investigative report
related to a protest hearing.

MR, WOCDSON:  Yes.

MEMBER JONES: You nenti oned
conpl i ance.

MR, WOCDSON:  Yes.

MEMBER JONES: And you said if the
i nvestigator doesn't find that there are any
conpliance issues then what is there to talk
about. But if he does or she does find a
conpliance issue then there is sonmething to
tal k about, and that's what we'l|l focus on.

Did I msunderstand your response
to board nmenber Al berti?

MR, WOODSON:  No, you did. You
under st ood t hat.

MEMBER JONES: Ckay, so when you
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said conpliance in that sense what neani ng of
the word were you using? Wre you saying it
in the sense of conpliance/ non-conpliance?
Fine/no fine or violation/no violation sense
of the word?

MR. WOODSON:  Wel | the
i nvestigative report, if it concludes there is
regul atory conpliance that is affirmatively
stated in the report.

MEMBER JONES: Correct.

MR. WOODSON:  Then what is the
val ue in enhancing the record to prove
conpl i ance agai n?

MEMBER JONES: So in terns of a
protest hearing are there issues that are
relative to a protest hearing that woul dn't
result in a non-conpliance violation?

MR WOODSON: Well, that's the
al l egation that you get fromprotestants. In
the, for purposes of the investigative report
and its -- and it is evidence. The

i nvestigative report says one thing. |If the
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protestants say something else to that then
let's tal k about that.

But it beconmes a question of what
the protestants put forward about non-
conpl i ance that becones the subject of
di scussion or the issue in the proceeding
because the investigative report stands as an
i ndependent piece evidence that there is
conpliance on that issue.

So what does the protestant have to
say to rebut that? By contrast or the flip
side of that is if the investigative report
says there is non-conpliance and the
applicant's evidentiary subm ssion does not
address that the same infirmty applies, the
sanme probl em portends because you have not
provi ded an evidentiary subm ssion to rebut
t he clai mof non-conpliance by the
i nvestigator on the other side of the coin.
So it works on both ends.

MR. KLINE: Perhaps |'m seated at

the wong table for this one, but | think the
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i nvestigative report goes to appropri ateness,
whi ch goes beyond i ssues of conpliance.

| nmean, conpliance is your
enforcenent, regulatory matter. And |I'll be
the first one to concede that your decision in
t he appropri ateness context would be conplete
conpliance but there's still possibility of a
findi ng of appropriateness.

So I"'mnot sure | conpletely agree.
| nean, | think the investigator could raise
other issues with respect to its
appropri ateness. So, yes, they're conpliant
with regul ations but there's a noise
di sturbance, you know, there are the issues
that fall under the appropriate .

MEMBER JONES: Ckay. So thank you,
so to both of your points. M struggle was
trying to understand and -- because that's --
l"'mmnmore in line wwth what M. Kline, in terns
of I, as an individual board nenber, view a
protest hearing versus a regulatory type of

hearing for a violation of sone sort.
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So when you used the word
conpliance it struck a chord with ne fromthat
standpoint. But that being said, | understand
where both of you are comng fromand |"|
| eave it at that. Thank you.

CHAIR M LLER: Good, okay.

MEMBER SHORT: Ckay.

CHAIR M LLER: Al right.

MEMBER SHORT: Madane Chair?

CHAIR M LLER: Oh, M. Short. I'm
sorry, go ahead.

MEMBER SHORT: Just ny thought on
this. The investigative report says the
i nvestigator went out three nights out of two
nonths -- one o' clock, 12 o' clock, nmaybe 10
o' clock. But the protestants are saying it's
3 o' clock in the norning every day that they
hear this, every Friday and Saturday night.

So now you have a report that says
| didn't find any problem And now if you
tell the protestants they can't testify to

what they've heard at 3 o' clock in the norning
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when the investigator wasn't there, then
that's not due process. That's the only point
I"mtrying to nake.

MR, WOODSON: Yes, to that, M.
Short, | would say then the record needs to
expound on that because if the investigative
report has that scenario but the protestants
tal k about sonething that happened outside of
that scenario then we need to hear about that.
That's -- that becones the subject of the
di scussi on.

CHAIR M LLER  Okay?

MEMBER SHORT: Thank you very much.

MR. KLINE: Thank you.
CHAIR M LLER: Thank you. This has
been a good di al ogue.

MR, WOODSON: Thank you for the

MR. KLINE: Thank you very nuch.
Very informative.
MEMBER SI LVERSTEI N  Thank you so

nmuch.
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to

uess

iven

CHAIR MLLER. Ckay, |'m going
call the next panel. Abigail N chols, D C
Ni ght Life Noise Coalition, MIton G ossnan
Denis Janes, Kalorama Citizens Associ ati on.

(O f m crophone di scussi on)

M5. NICHOLS: | have witten
testinmony but it's not for any --

CHAIR MLLER. | see that. 1 g
| could just start with you.

(O f m crophone di scussi on)

MEMBER ALBERTI: Did you call
MIlton G ossman or --

CHAIR M LLER Yes. | did. Yes
di d.

(OFf m crophone comrents)

CHAIR MLLER. M. Nichols? M.
Ni chol s, did you have copies for the Board?

M5. NI CHOLS: Yes.

MEMBER ALBERTI: | think she's g
themto Martha al ready.

CHAIR MLLER. Oh, okay. Thank
you.
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M5. NICHOLS: But I'mgoing to can
that in what | say.

CHAIR M LLER.  Ckay.

MEMBER SI LVERSTEIN: That'Ill be
much appreci at ed.

MR. KLINE: She's going to what?

MEMBER SI LVERSTEIN. Can it. |
think she's going to condense it.

MEMBER ALBERTI: Condense it? Oh,
after this discussion.

(OFf m crophone conversations)

CHAIR MLLER Ckay, I'mgoing to
mx up the order here a little bit if you
don't mnd -- and don't ask nme why.

But okay, | would like it if MR
Janmes could go first and then Ms. Nichols and
then M. Gossman. So you have to pay
attention, yes. Ckay.

MR. JAMES: Thank you for that.

CHAIR M LLER.  Ckay.

MR. JAMES:. Ms. Jenkins has ny

witten testinony and it does not include the
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remarks that | wi sh to nmake about what | just
i stened to.

CHAIR M LLER: Yes, sure. W're
very interested in that.

MR JAMES: So | think I will wite
sone additional comrents and get themin by
the end of the day.

CHAIR M LLER.  Ckay.

MR. JAMES: From one who sat here
t hrough some very | ong hearings, not sone of
you | ongest | think but sone pretty good ones.
| do appreciate the desire to streanline the
process, nmake it better, cover all the ground
that's necessary.

But one thing |I do know, | can
understand why the Board likes the
i nvestigative reports that it gets and | do
agree with it. They're much better than in
past years. The raw information is certainly
hel pful. It hel ps you |l ocate the establishnent
i n the nei ghborhood, photographs, the naps

that show all the other establishnents, the
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listing of the establishnents.

But then when you get down to the
nunber of visits and no problem found for
establishnments that, every tine | wal k by them
|"m seeing a problem Maybe it's |late at
night. Maybe the investigator's not there
that particular tine.

It feels |like prejudicing a jury
agai nst the case that we're trying to put
forth. 1'mnot damming the whole
i nvestigative report. |I'mtrying to be fair
to what | heard. And there's usefu
information for us in there as well.

And we can cite, obviously, during
t he hearing see, oh, well there's the
i nvestigative history and that includes
certain reports and those have record of
different violations that have been assessed,
and that's sonething the Board shoul d take
i nto consi derati on.

But for the investigator to truly

know if there's a noise problem the fact that
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the Board -- and let's just say for an
establishnment, for any given establishnent
there's no noise problemnoticed by the

i nvesti gator.

Vell, the investigator is quite
honestly not conpetent to judge sonme of those
vi ol ati ons because the ABC code does allow the
D.C. Noise Control Act with decibel neters to
be used. And your investigators are not
conpetent in the use of those. So, you know,
that's just one little --

MEMBER SI LVERSTEIN:  Say t hat
again, sir? | didn't hear that.

MR JAMES. Sorry, your
i nvestigators are not conpetent in the use of
deci bel neters. | mean, they can becone
conpetent. They're not trained init, to ny
understanding. So, but just, likeit's a
prej udi ce agai nst the case that the conmmunity
is trying to make soneti nes.

|"mnot saying, I'mnot trying to

paint with a hugely broad brush, just an
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observation that 1'd Iike to nake based on
that | ong di scussion.

So to get to ny witten testinony,
the pub crawl section, | think it's a good
idea to have a license created. But | don't
think you go far enough. |If you're going to
call it alicense, well, should it be
pr ot est abl e?

It seens that would be fair because
| know that in other communities there's a | ot
of pub crawls. And if that were going on in
nmy community | would want the ability to
effect it. As you know from nany of our
settl enent agreenents, in Adans Morgan we have
provi sions that say no pub craws? It's not
uni versal but it's very close to that.

And it has protected us agai nst
sone really bad behavior that -- that's what
we used to have there. So it wasn't based on
just like, oh, we don't want those, that
sounds nasty. W did experience them

So -- and | understand that it's,
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the idea is to be able to better control them
because the Board doesn't see that it has
authority. So, but if you're going to have
authority then you need sonme penalties to
assess, and | don't think there are any
penalties to assess. Maybe there are general
ones.

But it seens |ike there are sone
that could be gleaned fromthe regul ati ons on
pub crawls that are in existence that you
could put into the civil penalty section.

And then the timng problem The
old 712.1 says that the organizer nust file an
application six weeks prior to the event. Bu
the new 712.1 foresees the ability to get a
potential pub crawl |icensee |license and still
be able to submt and application for Board
approval for the licensee's first event just
30 days in advance.

That doesn't seem | i ke enough tine
and particularly if the Board shoul d agree

with this idea that it become a protestable
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license. Also | think taking this step is
probably going to sort of give sanction to a
little mni-industry that kind of already does
exist. But it'll becone sonething nore like,
oh, that's sonething you can do. | think I"1l]
create a business that's just about that and
not hi ng but that.

So then there beconmes an entity
that could have great affect on different
comunities. | know that downtown parts of
Dupont Circle have nmany pub crawl s because
whenever there is one listed | tend to inquire
if | can't tell where they're listed, just to
make sure that Adans Morgan establishnents,

t hough they said they won't, are not
parti ci pating.

So that's ny thoughts on the pub
crawml. There's references in 1602.5 and
1612.2 to protest petitions. And |I'mpretty
sure that this refers to the old protest
process by which the objectors could go around

and essentially get a vote of the nei ghbors,
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within the prescribed distance, 600 feet,
1,200 feet and present that to the Board as
sort of |ike a vote against an establishnent
or a request.

And | just think that that protest
petitions is antique | anguage that didn't get
repeal ed when that Section of 25601 was
repeal ed earlier. And those were Sections --
"' mnot sure which ones, but 25603 t hrough
25608 have been repealed. |'mpretty sure
that that's what that is in relation to.

CHAIR M LLER  Ckay.

MR. JAMES:. There m ght be other
reasons to get to petitions, but | don't think
they're protest petitions. Because if the
point is to have people qualify for protests,
in the | anguage of 1602.5, in addition to or
instead of filing a protest, it seens |ike
it's all about becom ng a protestant.

And that was one way this petition
was in a certain area. There were very

di vi sive things, you know, nei ghbor agai nst
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nei ghbor. They were generally considered very
unpl easant types of protests that everyone
agreed would be for it to be a good idea for
it to go away at the tine.

So then the 1612.2, no, |I'msorry.
That's the sane, sanme item Mowving to the
1605, Party standing of a group of five or
nore residents or property owners.

| think the Board's suggestion for
what that should containis too limting. And
| suggest changes which | show underneath the
Board's initial paragraph at the top of Page
2. There are parts of the code which give
further explanation. And | think regulations
are nmeant to flush out the code.

So | think that woul d be reasonabl e
to include the information that a noratorium
zone only requires three persons with |ike
grounds for their protest in that part. And
|"d rather use the word shall be granted
standing instead of will. And state the

requi site nunber which would either be five or
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So that woul d be ny suggestion
there in that section. And it's to, just t
make it clear and nore straightforward that
there are two standards for how nany peopl e
take to nmake up a group.

Then the part that | -- the
proposed reg that it gives nme the nost
heartburn is that 1605.3, a group of five o
nore individuals will be defined by the
menbers -- Pardon?

CHAIR MLLER | said that's th
five mnutes. Do you want to wap up?

MR JAMES: Cosh.

CHAIR MLLER. So I know we spen

were - -
MR, JAMES: Sure. Yeah, well,
is just ny last point and it's --
CHAIR MLLER Ckay, that's fin
You can wap it up.

MR, JAMES: And | will be wapping up

Neal R. Gross and Co., Inc.
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CHAIR M LLER  That's fi ne.

MR. JAMES: Absolutely. So the
group of five or nore individuals will be
defined by the nenbers set forth in the
protest petition. In other words, it's a
closed group in the Board's eyes. And it's
cl osed upon sending in the protest letter.

And it just doesn't seemthe
reality of life. There's a 45-day protest
period. Wat if sonebody returns from an out
of town trip, a business trip and they cone
hone on the | ast day of the protest period and
they file off a good letter.

And there's nothing the matter with
it any other way. |It's tinely. But they
can't join that party, that group of five that
was created or group of seven or whatever
nunber it happens to be.

Peopl e shoul d be able to conme here
tothe roll call. And it's fine to have pre-
formed groups but if there's one or two or

three stragglers they just don't -- people
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don't know everybody. [It's a dense, urban
envi ronment in Adans Mdrgan and there's many,
there's hundreds of people within |arge
apartnment buil di ngs around establishnents.
So | just think that that's too
exclusive and takes, I'mnot sure if -- due
process -- away from those individuals.
don't think the Board should be taking that
sort of action. You should not take actions
t hat suppress participation.

CHAIR MLLER Ckay, so it you wap

it up --

MR JAMES: That's it.

CHAIR MLLER | think 1'd like to
get a look at that. | think I'd certainly

want to get back to that point when we do the
guest i oni ng.

MR. JAMES: Thank you.

CHAIR MLLER And | want to say,
M. Rodriguez had to go testinony at a counsel
hearing and he'll be back if he can. | know

he wanted to hear you all and we ended up

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

110

spending a lot of tine on that first panel.
So I know he'll certainly read the transcri pt
if he doesn't get back for the rest of the
heari ng. GCkay, Ms. Napl es.

MS. NAPLES: Chairman M| er,
menbers of the Board, |'mvery glad to be here
to testify. I"'malso very glad to be hear to
| i sten because this is the first time |'ve
ever participated in a regulatory proceeding
of any kind. | nean, you' ve seen ne a |ot on
pr ot est s.

And so | cane with not
under st andi ng how structured this could be or
unstructured because one of the things as |
read the regul ations, | was very concerned
about what isn't there. But if I'mcorrect,
was M. Wodson talking to i ssues that are not
in the proposed regulations? |'mtalking
about suggestions for changi ng the hearing
process.

For nme that issue was noise

regul ation. W' ve been working for a year
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wi th the Agency on noi se problens and feel
that there's so nuch that could be done in
regul ati ons and we don't see anything there.
And we'll be submitting sonething separately
about that.

Anot her one of ny ideas was, oh, |
wi sh this were a forumso | could better
under stand why you were proposi ng what you
were proposing or that there had been an
upfront statenment of where the various changes
canme from a side by side -- you know, what's
cleaning it up, where the | aws changed, where
we' ve noticed these problens and then -- but
a forumwould then allow that back and forth.

And it did appear you were having
a very good back and forth with M. Wodson on
his i deas about hearings. And, you may
recall, | was at that hearing and | have a | ot
of ideas about it too. And | was very
interested in what he said and think that
there's something there.

Because, to respond to M. Short's
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comment, the residents didn't get to speak at

t hat hearing because of various procedural

matters. |In part, they ran out of time. |
never got to talk. | sat through the whole
t hi ng.

| tal ked |ike rush.

One resident had to | eave because
she had set aside so nuch tinme, but she had an
el derly person to go do sone inportant
birthday with. And, naybe putting the
resident's case up front would allow for that.

In ternms of repetitive testinony,
residents often feel their concerns m nim zed.
Oh, that's a crank. And so | try to bring --
| got 105 signatures on ny first petition to
try to overcone that feeling on our part.

kay, so when, based on what's
going on so far, | would suggest a hearing on
t he subject of hearings conducted as a forum
Per haps a separate hearing on noise
regul ation. Sonething, a statenent from you

all, nore about why you're doing.
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M. James picked up on pub craw s.
| started picking up on things and then I
t hought, I'mgoing to subnmt that separately.
There's not going to be tinme in five m nutes.
And | just also wanted to say that as | | ooked
at the tinmefranme fromresi dent point of view,
three weeks today fromthe publication of the
notice, for residents to even notice there's
a reg out there, to study it and do sone kind
of an anal ysi s.

And the last thing is to showif
there are any support for the conmments. |'m
just talking for nyself. | haven't had a
chance, barely, to show ny conments to ny
partner in D.C. Night Life. So with that, I
real ly support the Shaw Dupont Citizens
Associ ation who | think has submtted witten
testinony but aren't here today because of how
much they manage to do in three weeks.

So and the last thing would be
don't rush to final rul es because, as a newbi e

to the regul atory process, your statenent that
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you plan to publish final rules in not |ess
than 30 days, | thought, well what's the point
of a hearing? They can't do anything with a
heari ng and publish rules. But maybe that's
not -- M. Wodson was expl ai ni ng that maybe
isn't what that nmeans in that phrase.

And | won't say anynore. Oh,
except to say I'mwilling to help with
regul atory inprovenent. | nmean, that's it.
"' m seven years into this now as a resident.
And | just characterize nyself as stubborn and
put an awful lot of tinme into this, and I'd
sure like it to be Iless.

CHAIR MLLER Wwell, we really
appreci ate you conm ng down and having this
di al ogue with us. W'Ill get back to you. Al
right, M. G ossnman.

MR GROSSVMAN:  Menbers of the
Board, ny nane is MIton Gossman. |'ma
| ongti me nenber of the District of Colunbia
Bar and a longtine resident of the d over

Par ks Community.
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Over the past couple of decades |
have represented the RANC, our citizen's
associ ation, and many i ndivi dual residents and
busi nesses as protestants in these ABC Board
proceedings. But this norning | am here
sol el y speaki ng for nyself.

It is obvious that the Board has
given a |l ot of consideration to the changes
whi ch are needed in the procedural rules based
on the recent changes in the statute and its
accunul at ed experience in dealing with
proceedi ngs before the Board.

So it was extrenely disappointing
tonme to find that the Board totally failed to
deal with a provision of the existing
procedural rules which is markedly at variance
with the underlying statute and which indeed
severely undercuts participant rights
guaranteed by that statute.

And I'mreferring to the provision
of Code Section 1605.2 which states all

protests shall be in witing and shall be
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received by the Board by the end of the
protest period and shall state as grounds for
the protest why the natter being objected to
i's inappropriate under one or nore of the
appropri ateness standards, et cetera.

In other words, the Board and st aff
now t akes the position that if a protest fails
to state one of the appropriateness grounds as
a basis for the protest it is out of here. It
will not be recognized as a protest that neets
the requirenents of the statute.

Thi s position cannot be sustai ned
by any readi ng of the underlying statute.
Section 25.601 sets forth the standards to
file a protest against a |icense.

CHAIR MLLER I'msorry --

MR, GROSSMAN:  Not hing in that
section in any way indicates that it is
necessary to make an appropri ateness objection
in order to have a valid ground for protest.

| invite the Board to | ook at

Section 25.301, the general qualifications for
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all applicants. And | think it is not wthout
significance that the very first requirenents
stated as a general requirenent for all
applicants is that the applicant be of good
character and generally fit for the

responsi bilities of |essons of |icensure.

Yet if a protestant were to file a
protest based solely upon a concern that the
applicant is not generally fit to neet the
requi renents of licensure it would be thrown
out on one's ears. Not a protest that neets
t he requirenent of Section 16.105. 2.

This is a problemthat needs to be
addressed by the Board. Nothing in the
statute, nothing in any of the decisions of
the D.C. Court of Appeals |ends the slightest
support for the notion that the only basis for
an objection to a license is an
appropri ateness objecti on.

Now in the G over Park Community we
have been particularly concerned about the

fitness of our, one of our nude danci ng
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establishments to neet the requirenents of

| icensure. And yet we were not allowed to
present those objections to the Board. And

i ndeed an application for reconsideration

wi thout rejection is still pending before the
Board after nany nonths.

And | think it is notable that
while this proceeding is still pending before
the Board we | earned not too | ong ago that the
person that put up all the noney for the
acquisition of this license has plead guilty
in the District Court of Maryland to drug
trafficking charges and that the U S. Attorney
is now seeking the forfeiture of that |icense
as a product of the drug trafficking.

And this is sonething that an
exploration of in an ABC Board proceedi ng
woul d have been very enlightening. So |I'm
urging the Board to get rid of the |anguage in
Section 1605 that limts protests to
appropri at eness grounds.

Now | m ght add that this nakes
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good sense as a matter of Board housekeepi ng.
It is very, very easy to throw out the catch
wor ds noi se, parking, defacto peace, order and
gui et and be in the proceeding.

And i ndeed there's some indication
that if you do that you can slide under the
door a concern about fitness. This nakes no
sense whatever. There's no reason to force a
protestant to raise a concern that was not at
the heart of this real problemin order to
rai se the concern that really is. So | urge
the Board to nake those changes.

CHAIR M LLER: Thank you. Ckay,
guestions for -- we're going to start with M.
Janmes since he was first? Anybody have any
guestions for M. Janes?

MEMBER SHORT: Yes, | have.

CHAIR M LLER Yes, M. Short.

MEMBER SHORT: M. Janes, thank you
for comng out this norning. You nade a
statenent about the readi ness of the

i nvestigators to com ng out about the
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regi stered noi se.
Are you famliar with the new Noi se Task
For ce? MR, JAMES: Yes.

MEMBER SHORT: Now can tell ne what
you know about the new task force?

MR. JAMES.: | read about it. |
understand that it's made up of different
agenci es and DRCA' s included, and they do have
deci bel neters at their disposal.

MEMBER SHORT: That doesn't neet
your qualifications of being well trained and
-- you said due diligence when it cones to
noi se i nspections?

MR JAMES: Well, | don't believe
that the task force is involved in the routine
creation of the investigative reports for
protest hearings for one thing. It seenms to
me that's one ABRA investigator is assigned to
that. And the many visits that are listed --

MEMBER SHORT: We -- sorry, okay,
go ahead.

MR. JAMES. So |'ve seen maybe a
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dozen to 20 or 30 visits listed of
establishments at various tinmes. And it's
usual ly the investigator, himor herself,
saying | went there at these tines, on the
st and, sworn.

And to ny know edge the task force
is not involved in that. That m ght be a good
nove to sonetines include them

MEMBER SHORT: Wbuld you like to --
so duly noted. Thank you, Madame Chair for
that. Thank you, sir.

CHAIR M LLER: M. Al berti.

MEMBER ALBERTI: M. Janes, thank
you for coming. | just, real quickly, | want
to thank you for paying such close attention
to these regulations. And especially noting,
| think, our proficiency in 1605.2. W
certainly need to address the groups of three
there. And | mssed that and |I thank you for
poi nting that out. Thank you.

MR JAMES: dad to hear that.

Thank you.
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CHAIR M LLER M. Jones.

MEMBER JONES: | just want to thank
you for that. | missed that as well, so |
apol ogi ze.

MR, JAMES:. Ckay, great.

CHAIR MLLER Ckay. | know I
wanted to get back to you on the deadline for
protestants to join a party of five. And what
do you -- do you have a proposal? There needs
to be sone deadline. Wuld you agree there
needs to be sone finality, sonme deadline as to
whet her - -

MR JAMES: |It's already in the
law. It's 45 days for a protest period. And
because | don't happen to know those three or
five people across the way and that they filed
a protest --

CHAIR MLLER: So are you saying
that it's in the statute that it's 45 days and
that this regulation shortens that period?

MR JAMES: | don't think it does

do that. But, | nmean, one could inply that it
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does do that in a way, based on ny exanple. |
mean, my exanpl e was exaggerated, say, the

| ast day. But it's a day that you can file a
prot est .

CHAIR MLLER. So you're saying if
you have 45 days to file a protest -- just so
| make sure | understand you correctly. |'m
not | ooking at the regulations right this
second.

Say you had a party of five made up
of 15 people right now and you filed it within
30 days. And then 10 days | ater sonebody el se
wants to join it, these regul ations disall ow
t hat ?

MR. JAMES. Yes, | believe they do.

CHAIR MLLER: And that's your
concern, that they should allowit until the
45t h day?

MR. JAMES: Correct.

CHAIR M LLER  Ckay.

MR JAMES: Well, but actually
until you get through roll call what you wll
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now call roll call but what is called the
adm nistrative review, in a change in these
regs, you don't know until you get there. |
mean, how do you know? Did you go and knock
on 100 doors around your nei ghbor to find out
i f soneone el se has protested, and is there a
group that | could join?

| nmean, it does say group in the
code. It says a Goup of Five. But it
doesn't say pre-formed group of five.

CHAIR MLLER Ckay, so what you're
saying is parties ought to be able to forma
group at the roll call because that's where
t hey neet ot her people that m ght have simlar
interests. That's what you're proposing?

MR. JAMES: Yes, and that has been
the practice. You know, | sonetinmes argued to
the Board's agent in these cases. But if
t here's sonmebody who just showed up we have no
objection to themjoining this pre-formned
group, you know, that organi zed thensel ves at

some point.
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So | think that's definitely, it's
not relayed out in the code, but it's not
prohibited in the code. And the code -- |
t hi nk, again, the word pre-forned.

CHAIR MLLER: So, right, this is
your proposal ?

MR JAMES: | think the Board's
proposal would prevent it. So | would say
don't be --

CHAIR MLLER: Do you think its
al l owed right now based on the statute? |Is
t hat what you're sayi ng?

MR. JAMES: Yes, | definitely think
it's allowed. And it's happened nany tines in
cases that |'ve been involved with for a | ong
tinme.

| nean, that used to be where you
met your fellow protestants. This part |I'm
hazy on but the group of five, | think that
cane into being in the year 2004, that
| anguage in 25.601.

Before that it was different
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| anguage but it was, | think it was nore
| oose. And this was a bit of a restriction --
CHAIR M LLER.  Ckay.

MR JAMES. -- to tighten it. But

CHAIR MLLER: So is your viewthe
medi at or should be able to nmake the decision
about joining groups and putting people into
groups? |Is that your position?

MR. JAMES:. You can't change it.
Yes. CHAIR M LLER  Because?

MR JAMES: It's not the nediator.
| understand that the person that does that
role now is the Board' s nedi ator.

CHAIR M LLER. That's what | nean,
t hat person, at roll call.

MR JAMES: So | think it would be

better to spell it out than to have it be
gray. |'d be glad to put, to wite a
suggestion. | just was objecting to what the

Board's proposal is that seens to say that a

group of five or nore individuals will be
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protest, that seens to change. It's a closed
circle. That's who we are.

And | just don't understand why
that would -- | nean, these are the kind of
t hings that happen is that you m ght |ose a
protestant. Sonmebody m ght nove between the
filing of the protest and the actual protest
heari ng.

And the other side can say, oh
they're not a group of five anynore. So let's
have those who are affected is ny only point.
" mnot saying fake it so there's a whole
bunch nore. |'msaying just |let those who
have cone forward with a protest letter filed
tinmely, with the proper grounds cited, that's
comon to the others be invited to join that
group.

|'d be very surprised if people
rej ected their nei ghbors who were concerned
about an establishnent. Say, oh, no, we don't

want that person to join.
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CHAIR MLLER Ckay. Al right.

MR JAMES: And | don't see how it
woul d really hurt the Board. Let's just say
it's a group of five and one nore person is
added. | don't see how that negatively
affects the Board's activities.

CHAIR M LLER: Thank you. Ckay.
Al right, I was wondering if you just have an
i dea about protestants goi ng ahead of the
applicant in the protest hearing.

MR JAMES: I think the code
clearly states that the burden of proof is on
the applicant to show that they are
appropriate. | think that would be a
departure fromthe code. The Board can wite
regs but not the code so | think that's a
subj ect that woul d deserve nuch nore attention
in a Council hearing perhaps.

But it's Iike given the associ ated
changes to the PIF and the exhibits there's an
awful lot of information being exchanged

bet ween the parties, so they do know what each
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CHAIR M LLER. Right.

MR. JAMES: And if you' ve got good
evi dence then we hope -- let's say, at the
protestants' side which is the side that I'm
on occasionally, had good evidence. One, you
hope that it would be heard and accepted. And
the other side would have to essentially rebut
it. But | don't see any particular savings in
changi ng the order.

CHAIR M LLER. Ckay, and yes,
actually | thought that you had sone concerns
about exhibit fornms and stuff, but are you
getting, exhibit forns, you' re pretty much

onboard with thenf

MR JAMES: Well, | ran out of
time. | would have probably witten sonething
about that. | wll still do that, but --

CHAIR M LLER  Ckay.
MR, JAMES: Just to touch on it,
you give the ability for I think it's for

showi ng a finding, but | guess that takes
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pl ace during the hearing. Like if a
protestant conmes forward with sonething that
wasn't |isted, exhibits, part of the PIF, and
upon exam nation the Board said, oh, that's
fine, that can be allowed. That is a bit of
an out there.

| do have this concern that,
general |y speaking, we're volunteers. ANC
comm ssioners are volunteers in their
communities. People on civic associations and
the individuals are all -- | think they're al
generally trying to nake their nei ghborhoods
better.

So we're not professionals. W
don't particularly want to go to protest
heari ngs, so therefore we devel op our evidence
| ate often because the reality cones that,
yeah, you're actually going to have to go to
a hearing.

So it's just hard the | ast week or
two before a hearing to make sure you can

devel op the necessary evidence. And sone of
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it is quite benign, |ike photographs or

per haps video or sonething of that nature.
It's sonething that anybody could w tness at
any tine.

So it just seenms unnecessarily
harsh to have to have it that far in advance
when it's sonething that is just anything that
anybody can see in the public unless, you
know, that's not a universal statenent, but --

CHAIR M LLER.  Ckay.

MR. JAMES: -- phot ographs that
hel p the Board understand what's goi ng on or
phot ographs that show sonething that, an
expansi on of prem se, say, that we didn't know
had happened and then all of a sudden we
realized, oh, that's never been |icensed or
somet hi ng.

["mjust trying to think of things
that could be beneficial to a protestant case.
And | mght try to suggest sone softening of
that part because | do understand the Board

wants it to be nore professional in a sort of
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even- St even kind of --

MEMBER ALBERTI: M. Janes, |
really appreciate this but | think --

CHAIR M LLER  Yes.

MEMBER ALBERTI: |'m kind of |o0sing
t he focus here, so --

CHAIR MLLER. Ri ght, okay.

MEMBER ALBERTI: What | would
suggest is maybe you kind of wite sonething
to the Board --

MR, JAMES: Sure.

MEMBER ALBERTI: -- because |'m not
really -- and | know you're tal king off, just
off the top of your head.

CHAIR MLLER Right. And | asked
the question. |'msorry.

MEMBER ALBERTI: And that's
difficult. | understand. So | think it would
be better if you submitted coments. And I'l|
get it nore concisely then. Thank you.

CHAIR MLLER  Ckay, | just wanted

to say that, and we can nove on because that
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isn't specific to the rules. And | just
wanted to kind of check where you were. But |
don't say we're |ooking for sonething nore
professional. | just say we're | ooking for
parties to be on notice of what the issues are
with those cases. Yes?

MEMBER SI LVERSTEIN: M. Janes, |
think that we heard what Ms. Nichols had to
say about sonetinmes people being here until
early hours of the nmorning or giving great
anounts of their own tine. You're talking
about volunteers. But the other side's paying
a lot of noney and the other side has often
their lives involved and their fortunes
i nvolved in this.

So this is -- both sides have a | ot
at stake. One of the things that M. Wodson
was tal king about, | want to know how this
woul d i npact you, is if the |icensee were to
say at this point we're fine with the protest
report and we will reserve our conmments for

the rebuttal and we would |ike the protestants
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to tal k about specifically what their problens
are first so that we don't deal wth parking
if they don't think parking' s an issue, so
that we don't deal with what the community,
how we're providing charity to the community
I f that's not an issue.

Do you have a problemw th that,
where the licensee would sinply say we're
going to sit on the protest report, we're
going to let that speak for us and then we'l|
rebut whatever else?

MR, JAMES: | do. | have a very
big problemwith it because the protest report
is white bread, quite honestly. No offense.

MEMBER SI LVERSTEIN: Ckay, it never
-- that's why |I'm aski ng.

MR JAMES: It never finds a
problem [|I'mnot trying to be insulting but
it needs to straddle that Iine. It can't be -
- it can't make our case for us unless --

MEMBER SI LVERSTEIN:  Now wait a

mnute, |'msaying they' re going to go w thout
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-- then you go and say what your problens are
and then they conme back and rebut or address
what you say those problens are.

MR. JAMES: Wy shoul d the Board
create a docunent using its agents, paid for
by tax payer noney, to have a docunent that
refutes our protest?

MEMBER SI LVERSTEIN:  So you think
that the current systemis fine?

MR JAMES: | knowit's there. And
| said earlier the value of the Board to
famliarize yourself with the surroundi ngs,
that's good. The many visits are stil
troubling to ne because | wal k nmy nei ghbor hood
different times and | see things. And they're
never reflected. They're just never reflected
in those visits.

MEMBER SI LVERSTEIN: It doesn't
have in there the investigative history of the
place? It doesn't have in there the
violations? |t doesn't have in there those

types of things?
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MR. JAMES. It does. It doesn't
have the reports. It has the listing on them
Now |I''m assum ng the Board knows the cases but
| mean you cover so nmuch ground with so many
di fferent establishments throughout the city
over time that |I'mnot sure you can -- just
because it's listed as part of the
i nvestigative history that you know, oh, yeah
Est abl i shnment X, that had the three knifings
in the three-year period.

| just don't know that you know
that. Now if we wanted to talk about it we've
got the investigator there. W can ask them
t hose questions. But --

MEMBER SI LVERSTEIN: W' re talking

passed each ot her.

MR JAMES: | don't know.

MEMBER S| LVERSTEI N: | think we
are. MR. JAMES: Maybe. | always feel
like this is --

MEMBER ALBERTI: M. Janes, really,

| think M. Silverstein's -- what he want ed
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fromyou was the process. | don't think he
was di scussing how well we do in protest
reports. | think he was di scussi ng how
t hey' re used.

MR, JAMES: Right.

MEMBER ALBERTI: And that's what |

think you want to direct your conments on.

MR, JAMES. Well, | guess that's
where I'Il still fall back to ny white bread
corment. I'msorry if that's offensive to
anybody but it's -- it seens to unfairly

advant age the applicant to have official Board

MEMBER SI LVERSTEIN: No, we are
clearly tal king passed each ot her.

MR JAMES: No, no, | think that's
part of the whole evidentiary chain. | nean,
t he whol e point of having a hearing is to hear
what are the problens.

MEMBER SI LVERSTEIN:  Sure.

MR, JAMES: And if you get to see

sonet hing that says there are no problens --
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(Si nul t aneousl y speaki ng)

MEMBER ALBERTI: M. Janes, | think
you answered his question. You certainly, as
| understood it, you answered his question.
And | appreciate that. Thank you.

CHAIR M LLER M. Jones? Do you
have a question?

MEMBER JONES: Unfortunately yes.
|"mjust trying to make sure it's clear.

Forget the investigative report inits
entirety, all right. Focus on just what
Menber Silverstein's question regarding the
sequence of events. Do you -- and |I'mtotally
against it, so, but I'mreally just trying to
make sure we get honest feedback fromyou

wi t hout me bei ng biased by nmy own perceptions.

So given that, given the sequence,
woul d you have a problemw th going first in
the presentation of evidence to substantiate
or support your side of the case as a
protestant which is different than the process

now where the |icensee goes first, then you,
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And | think that's really the crux
of what Menber Silverstein was |ooking to
focus on. Forget the investigative report as
havi ng wei ght or not having weight. It's
really just the process issue and | think
that's really what he was trying to get, what
| understood he was trying to get a
clarification on fromyou as a, often a nenber
of the protestant side of the table. | think
that he was just trying to get your
perspective. That there, do you understand
what |' m sayi ng?

MR JAMES: Well, 1'Il just preface
it but the Board knows |I'mnot a | awer.

MEMBER JONES: No, exactly.

MR JAMES: And | try to get the
rudi ments of what's supposed to happen. But |
can't say that | can see an advantage one way
or the other.

MEMBER JONES: Cool, and that's --

perfectly acceptabl e answer, yes.
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| have

MR. JAMES:. |'m going by the code,
what the code says is the order and --

MEMBER JONES: You're confortable
with that?

CHAIR M LLER Where is that? OOn,
it doesn't say.

MEMBER SI LVERSTEIN: It doesn't say
what the order is, so.

CHAIR M LLER | don't think the
statute says it.

MEMBER JONES: You're confortable
wi th what you've been experiencing?

MR. JAMES:. Actually the code --
you nmay be right. | apol ogize.

CHAIR MLLER: It may be in the
regs. We're looking at the regs.

MR JAMES: Yes.

(Si nul t aneousl y speaki ng)

CHAIR M LLER: Yes, sure.

MEMBER ALBERTI: Actually,
a question for M. Grossman, sSO are we novi ng
on?
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CHAIR M LLER  Yes.

MEMBER ALBERTI: O Ms. N chol s?
| don't know who you want to go first.

CHAIR MLLER Well, | was going to
go in the order that they testified. Wuld
that be all right?

MEMBER ALBERTI: Ckay, great.
Geat, then I'Il hold ny question

CHAIR MLLER WII you hold it?

MEMBER ALBERTI: Sure.

CHAIR M LLER. Does anybody have a
guestion for Ms. N chol s?

MEMBER ALBERTI: No.

CHAIR MLLER well, all right.
will. M5. NICHOLS: Sane
guestion for ne that you had for --

CHAIR MLLER Exactly. So and |
just want to -- | mean, | have an open m nd
for this at this point. And it's funny
because this is not M. Wodson's regul ati ons.
| nmean, they're not regulations, not subject

to these regul ati ons but we kind of opened up
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t hi s di al ogue.

So that being said, | also want to say |
want to set in your kind of initial reaction
about as, | sit through those hearings, by the
time the protestants cone on it's usually
late. And it's unfortunate and | see them
| osi ng peopl e because sone people are old.

And so | see that as one advant age
where the focus usually is what the
protestants are conpl aining about or -- so
what is your initial feeling? Because |I know
you haven't thought about this ahead of tine
or what ever.

M5. NICHOLS: Well, | have a question
| i stening to you because you were at the
heari ng and heard M. Wodson. It sounded as
if M. Wodson is saying sonething different
today than he did at the hearing.

At the hearing he wanted to change
t he burden of proof. Today what | heard was
the proof is on the record as a whol e and that

the order could be changed to be beneficial to
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everyone. And | like that.

The burden of proof does get beyond
ny legal training but | felt in that case
there was so nuch cloudy stuff. W spent tine

trying to tease stuff fromthe owner.

(Si nul t aneousl y speaki ng)

M5. NICHOLS: GCkay, in terns of
process maybe if | get nore experience | would
have asked for nore tine because of certain
t hi ngs that had happened which, | gather, you
could grant if you felt that -- because
earlier it was can we cut it to 60 m nutes.
Well, sonmetines, and | can learn -- but
anyway.

So there were definitely aspects of
what he said that | |liked. Now this sounds -
- and that was why earlier in ny testinony I
said maybe we need just a hearing on hearings
to have nore people hear the attorneys,
busi ness.

CHAIR MLLER. Maybe we can do that
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but we've kind of been using this proceeding
like that a little bit to get your reaction
because you have gone through these hearings
and you know how t hey' ve affected you and what
may or may not sound a good idea or not.

But we're also going to | eave the
record open for you to submit nore in witing.
And we'll see but if there's anything el se you
want to say today about that or anything el se

M5. NNCHOLS: Well, if | understood
what he was saying, that he was nmaking a
di fferent suggestion today than what we heard.
| liked the way he said it today. |
understood it better. It fit better with ny
experience and so that the burden of proof
woul d still be on the applicant but the order
could be different for establishing that.

CHAIR MLLER: And | think the
focus woul d be nore narrower onto the issues
that the protestants raise or the investigator

rai ses, yes. Ckay.
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Ckay, thank you very much. 1Is there
anybody el se here who would like to testify on
t hese regs?

MEMBER JONES: |s Board Member
Silverstein in the audi ence that may want to -
- MEMBER ALBERTI: Maybe we shoul d
ask if he'd like to cone up and speak to us.

MEMBER JONES: Would you like to
come up and speak to the Board?

CHAIR M LLER  Well | think we have
a quorumto close the hearing, | think. Ckay,
t hat concl udes our hearing this norning on the
rul emaki ngs for the proposed regul ations
related to technical and adm nistrative
rul emaki ng and -- what's the other one -- the
techni cal rul emaki ng. Okay, and | understand
that the record will remain open for an
unspecified period of tine at this point.
Ckay, so we are adjourned.

(Whereupon, the hearing in the

above-entitled matter was concl uded at 12:54

p.m)
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